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Abstract

This thesis examines the role of the Court of Justice of the EU in EU mi-
gration law through the lens of separation of powers. It rests on the premise
that EU democracy benefits from a substantive principle of separation of
powers.

The separation of powers is being tested in EU migration law. Political
actors sometimes circumvent democratic procedures and institutional pow-
ers to restrict migration. The externalisation of migration control to third
countries removes both parliamentary oversight and judicial review. More-
over, persistent non-compliance by Member States strains the rule of law
and threatens the human rights of third-country nationals.

The thesis develops a dynamic concept of separation of powers defined
by three elements: first, the protection of individual and collective self-
determination; second, the structure of institutional relationships and inter-
actions; and, third, mechanisms to manage both cooperation and disagree-
ment. It argues that EU migration law requires not only collaboration but
also a stronger element of agonism — understood as constructive contesta-
tion — and a judiciary capable of counterbalancing the executive.

Through qualitative case analyses and a quantitative study of migration
case law from 2010 to 2020, the thesis finds that the CJEU seeks to uphold
a functional separation of powers by exercising limited judicial review.
This is evident in accommodating interpretations of the EU political insti-
tutions’ preferences and a reasoning focused on secondary law. Such re-
straint does not achieve a balance of power but reinforces a hierarchy
among the EU’s three branches. While collaboration can sustain stable in-
stitutional relations, the rejection of agonism leaves executive power
largely unchecked. When the executive branch undermines the separation
of powers and challenges the constitutional values on which the legitimacy
of EU migration law rests, the Court’s restraint becomes insufficient to
safeguard individual and collective self-determination.

Keywords: Separation of powers, EU migration law, Court of Justice of
the European Union, democracy, human rights



Sammanfattning

Avhandlingen underséker EU-domstolens roll i migrationsritten ur ett
maktdelningsperspektiv. Den vilar pa grundantagandet att EU:s demokrati
stirks av en substantiell maktdelningsprincip dér institutionerna kontrolle-
rar varandra och tillfor olika perspektiv i réittsskapandet. Inom migrations-
ratten sitts maktdelningen pd prov. Politiska aktorer forsoker ibland
kringgd den demokratiska beslutsprocessen for att begriansa migrationen
till EU. Ett tydligt exempel ar externaliseringen av migrationskontroll till
tredjelédnder, ddr bade parlamentarisk insyn och domstolsprévning faller
bort. Samtidigt undergrivs rattsstatligheten av medlemsstaternas bristande
efterlevnad. Sammantaget skapas en situation diar de demokratiska kont-
rollmekanismerna pressas hirt.

Avhandlingen utvecklar en dynamisk forstielse av maktdelningsprinci-
pen. Den definieras av tre nyckelkomponenter: skyddet av individuell och
kollektiv sjdlvbestimmanderétt, de institutionella relationerna, samt mek-
anismer for samarbete och konflikt. I migrationsrétten framstér behovet av
agonism som sérskilt stort da beslutsprocessen priaglas av en stark verk-
stillande makt som utmanar de réttsliga och parlamentariska kontrollfunkt-
ionerna. Detta gor domstolens roll som motvikt till den verkstédllande mak-
tens dominans sérskilt viktig.

Rattsfallsanalyser och en kvantitativ studie av rittspraxis fran 2010 till
2020 visar att EU-domstolen i stor utstridckning intar en forsiktig hallning.
Genom tillmétesgéende tolkningar av de politiska institutionernas intres-
sen och fokus pé sekundérritten undviker domstolen dppna konflikter med
EU:s lagstiftande och verkstéllande organ. Domstolens forsiktighet upp-
ratthaller en funktionell maktdelning som forstarker hierarkin mellan un-
ionens tre grenar.

Aven om domstolens samarbetsfokus kan bidra till stabila institution-
ella relationer, skapar den utrymme for politiska aktorer att kringgéd be-
slutsprocesser och institutionella befogenheter i sin strdvan att uppna poli-
tiska mal. Nar den verkstéllande makten underminerar maktdelningen och
utmanar de konstitutionella normer som migrationsréttens legitimitet vilar
pa blir domstolens aterhéllsamhet otillracklig.
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Chapter 1

Introduction

The thesis examines the role of the Court of Justice of the EU (CJEU) in
EU migration law from a separation of powers perspective. Separation of
powers may be frustrating for such a crisis-ridden field that depends on
swift action to deliver policy objectives. Still, the principle is an inherent
part of good governance: how the polity is ruled.! The independence of
legislative, executive, and judicial branches that creates the conditions for
mutual support and control may slow down lawmaking, yet inefficiency is
a safeguard against the arbitrariness that follows from the concentration of
powers. Although the principle of separation of powers lacks specific legal
status in the EU, it remains an ‘indispensable touchstone’ for evaluating
the operation of the constitutional order.? After all, not all the relevant rules
of the constitutional game are laid down ‘in a single sacred text’ but exist
as ‘constitutional conventions’ which steer the relationship between the
constitutional actors.’

Building on this vision, Section 1.1 explains why a separation of powers
perspective is relevant and valuable when examining the judicial power in
EU migration law. It demonstrates how current institutional practices in
migration lawmaking are troubling and in need of meaningful understand-
ing and evaluation. EU migration is a politically salient and rights sensitive
field of law. Among its challenges are the weak channels of accountability,
consensual decision-making, and executive dominance.* When measures

!'J Waldron, ‘Separation of Powers in Thought and Practice?’ (2013) 54 Boston
College Law Review 436.

2 Tbid.

3 A Kavanagh, ‘The Ubiquity of Unwritten Constitutionalism’ (2023) 21 Interna-
tional Journal of Constitutional Law 968.

4 See D Gnes and M Sormunen, ‘No Appetite for Conflict? Assessing How the
European Parliament and the European Ombudsman Engage with Executive



are adopted without the European Parliament’s involvement or judicial re-
view by the CJEU, the separation of powers is undermined.

Section 1.2 outlines the aim and research questions of the thesis to ad-
dress these concerns relating to democratic lawmaking and control. The
objective is threefold and includes a conceptualisation of separation of
powers in the EU migration context, empirical examination of how the
principle operates in migration cases, and normative assessment of its im-
plications for democracy and human rights protections.® Section 1.3 dis-
cusses the set of methods for filling the theoretical and empirical gaps in
research. The section describes the normative choices behind the separa-
tion of powers concept developed, how the migration case law is quanti-
fied, and how specific cases are selected and analysed. Section 1.4 de-
scribes the thesis in brief, with summaries of each chapter.

1.1 Research Problem

Montesquieu argued that ‘constant experience shows us that every man in-
vested with power is apt to abuse it, and to carry his authority as far as it
will go’.® Building on this insight, the separation of powers evolved as a
safeguard of key democratic values such as protecting from government
tyranny, curbing legislative supremacy, reducing arbitrary decision-mak-
ing, and enhancing government efficiency.” The question is not primarily

Discretion in Informalised EU Readmission Policy’ in C Eckes, P Leino-Sand-
berg, and A Wallerman Ghavanini (eds.) The Dynamics of Powers in the European
Union (Hart Publishing, 2024); E Tsourdi, ‘Asylum in the EU: One of the Many
Faces of Rule of Law Backsliding?’ (2021) 17 European Constitutional Law Re-
view; D Thym, European Migration Law (Oxford University Press, 2023); A Wal-
lerman Ghavanini, ‘The CJEU’s Give-and-Give Relationship with Executive Ac-
tors in Times of Crisis’ (2023) 2 European Law Open.

5 In the EU context, rights are often described as either ‘human rights’ or ‘funda-
mental rights’. In this thesis, I primarily use the term ‘human rights’ to reflect the
broad conceptualisation outlined in Section 2.1. This term encompasses both their
formal status within the constitutional order and their universal ethical dimension
beyond codified law. The term ‘fundamental rights’ is used specifically when dis-
cussing the legal reasoning of the CJEU or references in the EU Treaties and the
Charter of Fundamental Rights (CFR).

¢ Montesquieu, The Spirit of Laws (DW Carrithers and T Nugent, translators)
(Batoche, 2001) 172.

7 E Barendt, ‘Separation of Powers and Constitutional Government’ (1995) Public
Law 601-605; E Carolan, The New Separation of Powers: A Theory for the



how to balance different policy objectives, but rather who should strike the
balance. By and large, such questions relate to the separation of powers
within the political community. This thesis examines how such issues are
resolved within EU migration law — a field shaped by crisis narratives and
political salience which have led to executive empowerment that chal-
lenges the separation of powers. Despite the risks involved for accounta-
bility and democratic lawmaking, the separation of powers in EU migration
law remains under-researched. In the following two subsections, I explain
the challenges for the separation of powers and the state of the art.

1.1.1 Separation of Powers and Migration: Which Role for
the CJEU?

Questions of the boundaries of public power are critical in EU migration
law. The Treaties separate the institutions from one another and empower
the judiciary to review the legality of measures adopted. Yet, the interpre-
tation of conferred powers is a continuous process that makes the separa-
tion of powers dynamic.® The institutional relationships are not constitu-
tionally settled but continuously formed in institutional interactions. The
EU executive, which mainly consists of the European Council, the Member
State governments, and the EU Commission, is traditionally strong in the
EU.? Through externalisation, whereby the executive takes a leading role
in developing cooperative relationships with third countries, it is further
empowered while the European Parliament and the Court of Justice of the
EU are sidelined.'"” These power shifts are all the more concerning as

Modern State (Oxford University Press, 2009) 27; C Mollers, The Three
Branches: A Comparative Model of Separation of Powers (Oxford University
Press, 2013) 51.

8 C Eckes, P Leino-Sandberg, and A Wallerman Ghavanini, ‘Conceptual Frame-
work for the Project Separation of Powers for 21% Century Europe (SepaRope)’
(2021) 9. See further Chapter 2.

? P Leino-Sandberg and P Minkkinen, ‘From Separated Powers to Consensual Ex-
ecutive Government in the EU’ in C Eckes, P Leino-Sandberg, and A Wallerman
Ghavanini (eds.) The Dynamics of Powers in the European Union (Hart Publish-
ing, 2024) 28.

10pJ Cardwell, ‘New Modes of Governance in the External Dimension of EU Mi-
gration Policy’ (2013) 51 International Organisation; T Spijkerboer, ‘Bifurcation
of People, Bifurcation of Law: Externalization of Migration Policy before the EU
Court of Justice’ (2018) 31 Journal of Refugee Studies 220; P Garcia Andrade,
‘The External Dimension of the EU Immigration and Asylum Policies Before the
Court of Justice’ (2022) 7 European Papers.



human rights are at stake. This section explores the potential role of the
CJEU in a context where executive empowering practices eschew account-
ability and weaken democratic lawmaking.

1.1.1.1 Separation of powers and EU law

Despite recurring critiques of a ‘democratic deficit’ in the EU, few scholars
have conceptualised EU decision-making in terms of separation of pow-
ers.'" Among the democratic deficiencies are limited public accessibility,
insufficient representation of the citizens, and weak accountability mecha-
nisms.'? The discourse reveals that the democratic problems are also insti-
tutional. It has been expressed that ‘current institutional practice is unable
to provide the mechanisms that channel political conflict to fora that ensure
collective will-formation supported by the many rather than the few’.!* The
present thesis argues that EU democracy would be improved by examining
and assessing the institutional relations and practices against the ideal of
separation of powers.

The principle of separation of powers can be seen as an essential con-
dition for constitutional values such democracy, the rule of law, and human
rights protection.'* Through independent branches of government, vested
with the tools to control one another, it creates a system of oversight that
helps prevent the abuse of public power.!> Applying this perspective to the
EU can lead to new insights into the legitimacy of its governance. How-
ever, since the Treaties lack precision on the relevance and meaning of

' See eg C Eckes, P Leino-Sandberg, and A Wallerman Ghavanini (eds.) The Dy-
namics of Powers in the European Union (Hart Publishing, 2024¢); G Conway,
‘Recovering a Separation of Powers in the European Union’ (2011) 17 European
Law Journal; C Méllers (2013); B de Witte, ‘The Role of the Court of Justice in
Shaping the Institutional Balance in the EU’ in ] Mendes and I Venzke (eds.) A/-
locating Authority: Who Should Do What in European and International Law?
(Hart Publishing, 2018).

12K Lenaerts, ‘The Principle of Democracy in the Case Law of the European Court
of Justice’ (2013) 62 The International and Comparative Law Quarterly 274; P
Craig, ‘Integration, Democracy, and Legitimacy’ in P Craig and G De Burca (eds.)
The Evolution of EU Law 2nd edn (Oxford University Press, 2011) 13.

13 C Eckes, P Leino-Sandberg, and A Wallerman Ghavanini, ‘Introduction’ in C
Eckes, P Leino-Sandberg, and A Wallerman Ghavanini (eds.) The Dynamics of
Powers in the European Union (Hart Publishing, 2024a) 3.

14 P Leino-Sandberg and P Minkkinen (2024) 19.

15 Tbid; Montesquieu (2001)



separation of powers in this context, it is far from clear how models of the
principle can be applied.'¢

Some of the constitutional principles within the EU framework reflect
elements of the separation of powers. The principle of conferral under Ar-
ticle 5(1) TEU requires the institutions to ‘act within the limits of the pow-
ers conferred on [them] in the Treaties’. This idea of institutional bounda-
ries has been framed by the CJEU as the principle of institutional balance,
understood as ‘a system for distributing powers among the different EU
institutions, assigning to each institution its role in the institutional struc-
ture of the EU and the accomplishment of the tasks entrusted to the EU’."7
The principle of institutional balance is applied to the horizontal level, ie,
among the branches of government at EU level, and is concerned with the
distribution of functions and competences between them. However, the
few cases involving the principle of institutional balance have not devel-
oped a comprehensive theory along the lines of separation of powers.'®
From a normative perspective of institutional relations, the principle of
separation of powers is more relevant given its powerful place in traditional
political thought.

Still, there is an idea among scholars that the EU is special and cannot
be measured by reference to traditional nation-state standards.!® Koen Le-
naerts has argued that ‘an organic understanding of the separation of pow-
ers is not practicable’ in the EU as it ‘simply appears impossible to char-
acterise the several Community institutions as holders of one or the other
power’.?’ This argument, originally made in 1991, still rings true given the
overlapping of functions and executive-led lawmaking process. In the UK,
Stanley de Smith discounted the principle of separation of powers by ref-
erencing delegated legislation, administrative adjudication, and the close

16 C Moéllers, ‘Political Authority, Separated Powers and the Problem of Deviant
Member States’ in C Eckes, P Leino-Sandberg, and A Wallerman Ghavanini (eds.)
The Dynamics of Powers in the European Union (Hart Publishing, 2024) 45.

17 Case C-70/88 Parliament v Council (Chernobyl) ECLI:EU:C:1990:217 [21].

18 See eg Case 9-56 Meroni & Co., Industrie Metallurgiche, SpA v High Authority
of the European Coal and Steel Community ECLI:EU:C:1958:7; Case C-70/88
Parliament v Council (Chernobyl) ECLI:EU:C:1990:217; Case C-660/13 Council
v Commission ECLI:EU:C:2016:616; Case C-425/13 Commission v Council
(ETS) ECLI:IEU:C:2015:483.

19 See G Conway (2011) 304; J Bengoetxea, The Legal Reasoning of the European
Court of Justice (Clarendon Press, 1993); F Mancini and D Keeling, ‘Democracy
and the European Court of Justice’ (1994) 57 Modern Law Review 181.

20 K Lenaerts, ‘Some Reflections on the Separation of Powers in the European
Community’ (1991) 28 Common Market Law Review 12.



relationship between the executive and the legislature, elements which are
also found in the EU context.?!

Under Article 290 TFEU, the European Commission is competent to
adopt delegated acts to supplement secondary legislation. The Commission
also has the power of investigation in the field of competition law,?* and is
a key actor in infringement proceedings against Member States.>* The Eu-
ropean Council, the Council of the EU, and the Commission are all execu-
tive institutions and act as the primary lawmakers.?* The EU Treaties have
placed legislative functions in the hands of the European Parliament and
the Council of the EU.% Although bicameral legislatures are common in
systems of separation of powers, the Council of the EU stands out for its
unique blend of executive and legislative attributes. It performs legislative
functions in the EU but is composed of national political executives.

Overlapping functions between the branches do not, however, mean
that the principle of separation of powers is not relevant to the EU. Mixing
functions is only a problem within the ‘pure’ doctrine of separation of pow-
ers, which sees government as divided into three branches, each with its
own function.?® Such a constitutional scheme is neither possible nor desir-
able in most constitutional orders. There is a high degree of interdepend-
ence needed for effective lawmaking.?” The legislature enacting a law
needs executive and judicial bodies for its implementation and judicial de-
cisions require the respect of political actors to ensure the rule of law.? In
a relational model of separation of powers, the aim is not only to ensure
the division of powers but also to establish functioning relationships be-
tween them that serve a system of democratic lawmaking and control.?

This thesis claims that separation of powers holds a normative value
that goes beyond specific legal orders. As an unwritten constitutional norm

2L'S de Smith, ‘The Separation of Powers in New Dress’ (1966) 12 McGill Law
Journal 491.

22 Articles 101 and 102 TFEU.

2 Article 258 TFEU.

24 P Leino-Sandberg and P Minkkinen (2024) 24.

% Article 14 TEU.

26 M Vile, Constitutionalism and the Separation of Powers (Oxford University
Press, 1967) 97.

27 A Kavanagh, ‘The Constitutional Separation of Powers’ in D Dyzenhaus and M
Thorburn (eds.) Philosophical Foundations of Constitutional Law (Oxford Uni-
versity Press, 2016) 232.

28 Tbid 235.

2 Ibid. See further in Section 2.2.



of governance,*® the separation of powers can be applied to the legal and
political context of the EU despite not being made explicit in the constitu-
tional framework. It is a political and philosophical idea, which can be used
to understand institutional balance, decision-making, and institutional re-
lations. Even though it is not a general principle of EU law, the separation
of powers should be respected as a matter of good governance.

To take an example, the US Constitution contains no reference to de-
mocracy, but it still plays a critical part in the best theory of government.*!
When separation of powers was introduced in the US, its value lay not in
it being a matter of legal positivity but rather as a normative principle.
James Madison defined the principle as ‘the political maxim that the legis-
lative, executive, and judiciary departments ought to be separate and dis-
tinct’.>* Along these lines, separation of powers should be treated as an
important normative principle that provides constitutional legitimacy.

The conceptual richness of the principle provides normative guidance
to institutional relations and practices. The EU institutions are co-creators
and part of the separation of powers framework that they are shaping. The
question is not primarily about whether the public actors are consistent
with the constitutional framework of the EU but instead concerns how they
shape this framework and how it relates to the normative ideals of separat-
ing powers.

Rather than viewing separation of powers as an end in itself, it should
be understood in relation to the broader goals it serves.>* The question is
‘separating powers on behalf of what?’** Seen from this perspective, sepa-
ration of powers is a proxy to ensure constitutional values and norms.>* The
principle of separation of powers serves a range of normative purposes, but
fundamentally it aims to ensure individual and collective self-

30 A Kavanagh (2023) 8.

31 J Waldron (2013) 436.

32  Madison, ‘Essay 51° in R Beeman (ed.) The Federalist Papers [1787] (Penguin
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639.
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determination. While individual self-determination reflects the personal
freedom safeguarded by human rights, collective self-determination relates
to the legitimacy of collective decision-making processes.*® As Mallers ar-
gues, ‘combining the normative idea of liberty with the institutional pre-
conditions of liberty — a project that the American constitutional fathers set
out in the Federalist papers — seems today to be an exceptional quest. Pur-
suing it, however, is as worthwhile today as it was back then’ .’

Democracy, the rule of law, and human rights are essential values of
the EU, as affirmed in Article 2 TEU. These constitutional values make the
separation of powers a valuable lens through which to assess how EU in-
stitutions exercise power and control over one another. However, the ab-
sence of an explicit legal principle of separation of powers, along with lim-
ited case law, complicates its application. Moreover, the overlap between
legislative and executive institutions challenges the separation of powers.
Nevertheless, these complexities do not render the separation of powers
irrelevant in the EU context. As there is no legally binding principle of
separation of powers, this thesis instead focuses on institutional relations
and practices to evaluate how power is shaped and formed.

1.1.1.2 Separation of powers challenges in EU migration law

EU migration law has been selected for separation of powers analysis be-
cause it exemplifies and amplifies governance dynamics that challenge the
EU’s separation of powers.*® The general challenges to a separation of
powers in the EU — such as the overlapping of functions and executive
dominance — are particularly acute in the field of migration law. Migration
is legally and separation-of-powers-wise typical for the EU.

Politically, however, the field is less than typical. While the tension be-
tween, on the one hand, political interests of increased control and, on the
other, the rights of third-country nationals do not make migration law
unique in the EU, it makes it special as political power becomes more dom-
inant. As migration law remains high on the EU’s political agenda, there is
an increased risk of political overreach in the pursuit of policy goals. The

36 C Mollers (2013) 41.

37 Tbid 3.

3% A Wallerman Ghavanini, A Ostlund, and A Waldenstrom, ‘Bolstering the Ex-
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strong emphasis on efficient lawmaking can come at the expense of mutual
checking and oversight.** In such a context, safeguards against concen-
trated political power may be perceived as complications rather than valu-
able components of a constitutional endeavour.

Like the constitutional nature of most fields of EU law, migration law
is constituted through vague and open-ended Treaty provisions in terms of
objectives. Articles 77-79 TFEU lay down diverse objectives between
controlled and limited migration, on the one hand, and rights protections
and international law obligations, on the other. Article 77 TFEU promotes
the ‘efficient monitoring of the crossing of external borders’ and Article 79
TFEU calls for ‘enhanced measures to combat illegal immigration’, while
Article 78 TFEU requires ‘compliance with the principle of non-re-
foulement’ and states that EU migration law must comply with interna-
tional law. Human rights are important but are not established as trump
cards and leave room for balancing against various state interests and pol-
icy goals.*® Although EU migration law ‘is based on the full and inclusive
application of the Geneva Convention’,*! there is significant leeway for
political choices. Inevitably, conflicts will arise among the legal and polit-
ical institutions on the constitutional foundations of migration law. Such
conflict provides a basis for analysing how power is separated and shared
between judicial and political bodies.

A central feature of migration that makes it different compared to other
fields is the weak position of the legal subjects. Third-country nationals
have relatively weaker power within parliamentarism than citizens. There
are few direct pathways for migrants to participate in and influence the
political decision-making process. As migrants have no right to vote and
participate in democratic decision-making, they are marginalised in the po-
litical process yet subject to the legal obligations created. The protection
of their interests through alternative fora becomes critical. Separation of
powers creates the conditions for compensatory control and representation,
but the potential for additional channels of representation depends on how
the institutions decide between the conflicting interests and legal provi-
sions.

39 See PJ Cardwell (2013); T Spijkerboer (2018).

40D Thym (2023) 129.

41 See eg Joined Cases C-411/10 and C-493/10 NS v Secretary of State for the
Home Department and ME and Others v Refugee Applications Commissioner and
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The politicisation of migration law, ie, the increasing political contes-
tation of legal norms and policymaking,* has led to systemic human rights
violations, which ought to be prevented by an effective system of separa-
tion of powers between EU and national actors.** Decisions on migration
law and policy implicate human rights such as the right to life, the right to
seek asylum, and the right to liberty and security. These rights, enshrined
in both international and EU primary law, serve not only as safeguards
against political power but also as sources of empowerment for third-coun-
try nationals.

Immigration politics has also strained EU-national relations.** Com-
pared to other legal fields, EU migration law is a latecomer. Yet, following
recent Treaty changes, the EU has wide and deep competences in migra-
tion. Despite this, the development of EU migration law is challenged by
national emphasis on sovereignty and control. While power has increas-
ingly shifted towards the EU level, attempts at harmonisation continue to
be obstructed by political disagreements over policy direction.*> Member
States resistance to the Council Decision on the relocation of asylum seek-
ers, disputes about Member State responsibility for applications of interna-
tional protection, and national restrictions against family reunification are
examples of how EU integration is proving difficult in migration law.*

The challenges of establishing a common system of migration law be-
came evident during the 2015 migration crisis. That year, over 1.3 million
people sought asylum in the EU — the highest number recorded in a single
year since the Second World War.*” This mass influx of asylum seekers
marked a turning point in EU politics. Migration policy came under in-
creasing scrutiny as rules on responsibility were disregarded and political

42 See LH Anders, ‘Dissensus, Deadlock, and Disintegration? Examining the Ef-
fects of EU Politicisation’ in C Wiesner (ed.) Rethinking Politicisation in Politics,
Sociology and International Relations (Springer International Publishing, 2021)
177; L Hooghe and G Marks, ‘Politization’ in E Jones, A Menon, and S Weatherill
(eds.) The Oxford Handbook of the European Union (Oxford University Press,
2012) 840; E Grande and S Hutter, ‘Introduction: European Integration and the
Challenge of Politicisation’ in S Hutter, E Grande, and H Kriesi (eds.) Politicising
Europe: Integration and Mass Politics (Cambridge University Press, 2016) 7.

4 E Tsourdi (2021) 473.

4 Ibid.

45§ Lavenex, ‘The Europeanization of Refugee Policies: Normative Challenges
and Institutional Legacies’ (2001) 39 Journal of Common Market Studies 861.

46 D Thym (2023) 48.

47 See J Klein and JM Amis, ‘The Dynamics of Framing: Image, Emotion, and the
European Migration Crisis’ (2021) 64 Academy of Management Journal.
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coordination broke down.*® Some Member States closed their borders;
most refused to take in the arriving asylum seekers, while others ultimately
accepted the lion’s share of the migrants.*” The migration crisis polarised
the EU and prevented effective collaboration. Since then, crisis narratives
have continued to shape the discourse on EU migration law. Rather than
emphasising the importance of public deliberation through the European
Parliament, or judicial oversight through the CJEU, these narratives rein-
force the need for swift and decisive action by the executive branch.*

As the EU struggled to solve the crisis, its mode of governance shifted.
Typically, EU decision-making revolves around the European Commis-
sion, the Council of Ministers, and the European Parliament. However,
during the migration crisis, institutional circumvention became widespread
as Member State governments took charge. Key areas of migration law
were moved to legal grey zone areas, where responsibilities are unclear and
the allocation of power is uncertain. Political aims, for example, are pur-
sued by externalising migration control to third countries, often via the use
of informal arrangements.’! The EU-Turkey Statement is a prominent ex-
ample.’? The parties agreed on the return of irregular migrants to Turkey,
resettlement of Syrian asylum seekers to the EU, and financial support to
refugees in Turkey. Through the process of externalisation of migration
control to third countries and the use of informal procedures, the executive
has circumvented parliamentary oversight and judicial scrutiny.

While the EU Treaties allocate power to different institutions and es-
tablish boundaries in EU-national relations, they leave the separation of
powers open to change ‘as a natural part of democratic processes’.>® The
lack of clear benchmarks for competences, legal bases, and procedures en-
ables actors to assert themselves in ways that change the power balance.
Externalisation and informality make it difficult to ensure separation of
powers at all stages of lawmaking. The tendency to increase executive
power to attain various political goals risks concentrating power in a few
hands and weakening the mechanisms of control and democratic

“8 E Tsourdi (2021) 473; D Thym, ‘““The Refugee Crisis” as a Challenge of Legal
Design and Institutional Legitimacy’ (2016) 53 Common Market Law Review
1545-1548.
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lawmaking. Not only are political actors circumventing the EU Parliament;
they are also accumulating more power in a field affecting human rights.

1.1.1.3 The judicial dilemma in migration law

A lot of hope rests with the CJEU to hold the other branches accountable
and ensure a balance of democratic decision-making and the rights of third-
country nationals. The question is, though, what can be expected from the
Court in the development of EU separation of powers — particularly when
this may conflict with how other institutions perceive their roles?

Article 19 TEU instructs the CJEU to ensure that ‘in the interpretation
and application of the Treaties the law is observed’. Through annulment
procedures, infringement cases, and preliminary rulings, the Court is
vested with powers to review both EU and national measures.>* The
Court’s interpretative choices can greatly impact the vertical (EU-Member
State relations) and horizontal balance (EU-institutional relations) within
the EU legal order.”® As a multilevel system of governance, the three
branches of government include actors from both the European and na-
tional levels, which means that institutional interaction takes place verti-
cally between levels of governance and horizontally within each level .’ In
this complex structure, the separation of powers — while theoretically of-
fering safeguards against political abuse — lacks a clear legal or conceptual
blueprint to guide the exercise of judicial power. The open-ended nature of
many Treaty provisions leaves EU institutions with a significant degree of
discretion in defining the scope and boundaries of power.

In the EU lawmaking process, where the executive and legislative pow-
ers are blurred and occasionally collaborative, the judiciary must be asser-
tive. When political actors work together, it is all the more important that
the judicial branch provides a counterbalance. Political collaboration be-
tween the executive and legislative institutions weakens the potential for

> Articles 258-259, 263, and 267 TFEU.

35 C Eckes, ‘A Timid Defence of Legal Formalism’ in M Bartl and JC Lawrence
(eds.) The Politics of European Legal Research: Behind the Method (Edward El-
gar Publishing, 2022a) 198.
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accountability within the legislative process. The only venue left for con-
trol is the judiciary.

The judiciary has a vital role to play as the protector of human rights
and democratic decision-making practices against potential abuses. Argu-
ably, the Court needs to play an active role because of the risks of political
power accumulation through externalisation, informality, and political co-
operation. Higher legal norms such as human rights provisions and consti-
tutional principles constitute powerful tools for judicial scrutiny of politi-
cal action, and their prominent position can strengthen the judiciary. They
enable the judiciary to compensate for the legislature’s weakened role by
exercising strong judicial review.’’

The judiciary also needs to tread lightly to avoid usurping the political
functions of policymaking. From a republican perspective on democracy,
which prioritises public deliberation and elected accountability, the judici-
ary should defer political questions to the executive and legislative
branches.*® In this context, ‘political questions’ broadly encompass the de-
cisions affecting the rights and obligations of individuals and states.*® Ju-
dicial decisions on these matters inevitably influence how policies are
made, which is why interventions in the lawmaking process risk antago-
nising the other branches.

The role of the CJEU is highly contentious in academic and political
debate. While extensive interpretations of EU law have been hailed as
providing the necessary impetus to EU integration,® they have at the same
time been defined as ‘activist’ and as overtaking the policymaking function
of the political actors.®! The CJEU has been criticised for going too far with
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expansive interpretations to promote EU integration. By contesting the leg-
islature’s policy choices, it may act in violation of the value of representa-
tive democracy.®* Excessive caution is, nevertheless, a bad response. Judi-
cial review and lawmaking are still needed. The Court needs to strike a
balance between assertiveness and restraint to ensure the separation of
powers. In a field like migration law, which is marked by crisis measures,
the Court needs to consider both the need for swift and effective political
action and legality and control of the lawmaking process.

Normative theories on the separation of powers have not resolved the
question of how to balance human rights protections with a wide scope of
political manoeuvre. There is no absolute independence required of the
branches, yet the question remains how independent the three branches
should be.** On the one hand, the separation of powers is meant to ensure
the separation of functions and the independence of each branch.®* There
is a division of labour within the state that should be protected from the
interference of other branches.® On the other hand, Madison’s dictum that
‘ambition must be made to counteract ambition’ is a critical element to the
separation of powers, expressing the need for checks and balances among
the branches.®® Theories of separation of powers recognise this need for
mutual control by acknowledging the distinct value of conflicts in demo-
cratic lawmaking.®’

The CJEU faces some hard choices from the perspective of the separa-
tion of powers, involving the balance of independence and control and the
demarcation of the three branches. In migration law, the question is how
the Court balances the need to empower itself to safeguard human rights
and exercise self-restraint to respect democratic decision-making processes
on the basis of public deliberation. The EU has the potential to strengthen
structures for democratic lawmaking and control, but it depends on the
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institutions’ commitment to the principle of separation of powers. Essen-
tially, the problem with which this thesis is concerned is how the judiciary
copes with ensuring effective separation of powers to safeguard EU migra-
tion law against political empowerment threatening human rights and dem-
ocratic governance.

1.1.2 State of the Art

Separation of powers is a central and often recurring element in constitu-
tional democracies, yet few have sought to understand EU governance in
its terms. Constitutional scholarship has mainly focused on the EU’s grow-
ing competences by applying integration theories.®® While showing the de-
gree of intergovernmentalism and supranationalism, research also uncov-
ers how institutional relations have evolved throughout the years. Despite
being connected to the separation of powers principle, scholarship has not
explained these power shifts. This section recapitulates previous research
and points out what lies beyond the state of the art that needs further re-
search.

Some scholars argue that the political nature of the Treaties is incom-
patible with a traditional separation of powers analysis.®” Before the Lisbon
Treaty, the Treaties were oriented towards specific policy objectives rather
than the democratic principles central to nation-state constitutions.”® Alt-
hough Article 2 TEU now states that the EU ‘is founded on the values of
respect for human dignity, freedom, democracy, equality, the rule of law
and respect for human rights’, the constitutional identity of the EU still
remains close to that of a specialised international organisation.”! Under
Article 13(1) TEU the function of the EU is specifically to ‘promote its
values, advance its objectives, serve its interests, those of its citizens and
those of the Member States, and ensure the consistency, effectiveness and
continuity of its policies and actions’. The implication of framing the EU
as a political project is a more permissive approach to effective lawmaking.
In the pursuit of ‘an ever-closer union among the peoples of Europe’,” the

8 JHH Weiler (1991); A Moravcsik, ‘Liberal Intergovernmentalism and Integra-
tion: A Rejoinder’ (1995) 33 Journal of Common Market Studies.

% See J Bengoetxea (1993) 34; F Mancini and D Keeling (1994) 181.
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common objective of integration may overtake democratic concerns of
oversight and control along the lines of separation of powers.”

Although these objectives could speak against applying the principle of
separation of powers, scholars have made the case that the principle is rel-
evant and needed in the EU. Gerald Conway explains that ‘no particular
proposition of political or legal morality can be automatically inferred or
excluded from the attributed generic novelty of the EU relative to States’.”
Koen Lenaerts argues that ‘as a credible project of supranational govern-
ment’, the EU ‘is bound to achieve the highest standards of constitutional-
ism’ of which the separation of powers is a the key tenet.”” Constitutional-
ism can generally be understood as the set of principles underpinning the
legitimate exercise of public power.”® While the EU Treaties contain no
explicit reference to the separation of powers principle, some of the Mem-
ber State constitutions do. The separation of powers is therefore an im-
portant principle of EU political theory and the constitutionalism of the
legal order.”’

Scholars do not agree on the form of separation of power suitable for
the EU. There are different conceptual accounts of the separation of pow-
ers, which have been applied differently to the EU context. While a strict
functional separation of powers emphasises the division of three independ-
ent branches,’® a relational concept allows interdependencies and interac-
tions in the form of mutual support and control.” Conway and Lenaerts
have found a tripartite system of governance in the EU where power is
allocated to the institutions based on their functions and competences.
They make a functional separation of the three powers as follows: the leg-
islative power is the function of enacting rules with a general scope of ap-
plication; the executive power is the function of applying the legislative
rules to specific cases; and the judicial power is the function of settling
litigation arising in individual cases.*® Christoph Mdllers has also found a
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connection to the separation of powers in the EU Treaties’ competence
rules. Mollers notes that Article 16 TEU allocates legislative powers to the
Council and the Parliament, Article 17 TEU refers to the executive func-
tions of the European Commission, and Article 19 TEU sets out the judicial
functions of the CJEU.®!

Aileen Kavanagh emphasises that complex systems of governance can-
not separate institutions on the basis of mutually exclusive functions.® In
a similar vein, Eoin Carolan and Deidre Curtin argue that the EU’s separa-
tion of powers needs to be understood by considering the empirical power
relations.®® The tripartite separation advocated by Conway and Lenaerts
does not correspond to the actual exercise of institutional influence in the
EU, they argue, exemplifying the informal practices and overlapping func-
tions between the institutions. Instead, Carolan and Curtin suggest that the
EU’s separation of powers needs to be understood by assessing the legiti-
macy assets of each institution, which is precisely what this thesis does in
analysing the separation of powers within migration law.*

Furthermore, within the relational concept of separation of powers,
there is a group of researchers, which Bickerton refers to as Europe’s ‘neo-
Madisonians’.* One of them is Adrienne Héritier who claims that the frag-
mented nature of the EU’s political system enables competition between
institutions, which prevents concentration of power.® A similar argument
is made by Jan Zielonka. He argues that a fragmented political order en-
sures checks and balances.®” The dispersal of power ensures accountability
through mutual control between the institutions. Moravcsik even claims
that the EU contains more limitations within itself than most Member
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States, exemplifying with its multilevel system and its plural executive.®®
The relational conception of separation of powers has been further devel-
oped to account for collaboration and conflicts among the branches, where
it is held that mutual support and disagreements can be productive for dem-
ocratic lawmaking.® This variety of concepts creates a normative gap to
fill.

Separation of powers has also been empirically examined within the EU
context. Studies have shown power shifts in EU-Member State relations
and among EU institutions. The growing power of the executive is an im-
portant part of this development.”® The political institutions of the EU, in-
cluding the European Council, the Council of Ministers, and the Commis-
sion, are central policymakers. The Commission has the sole power of leg-
islative initiative, while the two Councils and Member State governments
are gaining power through crisis measures, informalisation, and externali-
sation that lie beyond the scope of parliamentary influence. The European
Parliament is seen as playing a central legislative role, supplying a measure
of the legitimacy required in a democracy.’® There are concerns, however,
that it may not provide sufficient accountability for the executive.’?

Traditionally, the Court of Justice of the EU is seen as a powerful
player.”® The EU is today partly the creation of the CJEU because of its
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transformational internal market case law rulings.’* The expansive rulings
have led to characterisations of the Court as an ‘activist’, which stems from
the belief that the Court is or has been making judgments without basis in
the Treaties to further EU integration.”> While the Court certainly is pow-
erful, scholars contest the view of the Court as an ‘activist’. Weatherill
defends the Court’s proactive role, arguing that its interventions are essen-
tial for realising the objectives of the Treaties and effectively ‘breathe life
into the treaty’.”® Similarly, Andreas Grimmel argues that the objective of
integration was also placed on the Court.”” Doctrines of implied powers,
direct effect, and supremacy were developed to realise the vision of an
‘ever closer union’. Gareth Davies has explained that much of the judicial
lawmaking is rationalised by doctrinal path dependence.”®

In EU migration law, the separation of powers is led by a strong exec-
utive and a weak legislative and judicial branch.”® Migration scholars have
found that restraint defines the judicial function in migration law.'® For
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example, Daniel Thym argues that the Court has not ‘replicated the dyna-
mism of the internal market case law’ in EU migration cases.!”! While the
judiciary has impacted migration law and strengthened the position of in-
dividuals in relation to national authorities, the overall picture is one of
general cautiousness. As opposed to broader, teleological reasoning, the
Court closely relies on the wording, objectives, and drafting history of sec-
ondary law. Thym has defined this judicial approach as an ‘administrative
mindset” where the focus is on maintaining legislative choices rather than
innovating and finding new and better solutions.!%> This body of research
raises questions as to the nature of the CJEU as an administrative or con-
stitutional court. Protecting the values underpinning a system of separation
of powers could be a challenge under a passive, administrative role.

Human rights protection is a critical issue within migration law, and
research suggests that the CJEU fails to offer adequate support. Having
undertaken a systematic analysis of EU asylum case law, Aysel Kiiciiksu
has found that the Court’s administrative, passive role in migration law has
led to an ‘overzealous concern for the technicalities of the legislative in-
struments before it and sparse to no references to human rights instruments
or values in the operative parts of the judgments’.'® She cautions that when
the Court is not filling out its role and not using its reasoning as a symbolic
power for neglected interests, it risks signaling to public authorities that
‘concerns for the system can legitimately trump concerns for the individu-
als caught in it>.'%

Similar concerns have been raised about the migration case law in rela-
tion to threats to democratic governance. The migration crisis changed the
separation of powers. Anna Wallerman Ghavanini has demonstrated in-
creasing judicial restraint after the migration crisis, which is visible in a
drastic drop in the number of EU law violations found.'® Furthermore, a
process of informalisation is taking place in the external dimension of mi-
gration through non-binding and legally ambiguous agreements, despite
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increasing competences following the Lisbon Treaty.'® Examples of in-
formality are mobility partnerships, common agendas on migration, migra-
tion dialogues and ‘statements’. Key parts of migration control such as the
EU-Turkey Statement are adopted without involving the European Parlia-
ment and sidelining the judiciary.!”” When the CJEU was asked about the
legality of the EU-Turkey Statement it rejected jurisdiction by a formal,
accommodating reading of the documents surrounding the negotiations.'%
By preventing itself from exercising judicial review on the substance,
Spijkerboer argues the Court weakens the legitimacy that comes with judi-
cial supervision.!?

While these analyses provide valuable insights into the separation of
powers in EU migration law, they remain vague on how the judiciary re-
sponds to power shifts that weaken accountability and democratic lawmak-
ing. Quantitative analyses of the migration case law demonstrate a pattern
of judicial restraint in migration law.!'° Case analyses further contribute to
a deeper understanding of how the Court responds to externalisation and
crisis measures.'!! Yet, as few of these studies make separation of powers
central to the analysis, they have not conceptually or empirically revealed
the nature of the relations between the EU judiciary and legislative and
executive branches at the EU and national level. Vested with the necessary
powers to keep the various public authorities ‘in their places’,!!? the Court

106 J Santos Vara, ‘Soft International Agreements on Migration Cooperation with
Third Countries: A Challenge to Democratic and Judicial Controls in the EU” in S
Carrera, J Santos Vara and T Strik (eds.) Constitutionalising the External Dimen-
sions of EU Migration Policies in Times of Crisis: Legality, Rule of Law and Fun-
damental Rights Reconsidered (Edward Elgar Publishing, 2019); F Coman-Kund,
‘The Cooperation between the European Border and Coast Guard Agency and
Third Countries According to the New “Frontex” Regulation: Legal and Practical
Implications’ in H Hofmann, E Vos, and M Chamon (eds.) The External Dimen-
sion of EU Agencies and Bodies (Edward Elgar Publishing, 2019).

197 P Garcia Andrade (2022).

198 Cases T-192/16 NF v European Council ECLI:EU:T:2017:128; T-193/16 NG
v European Council ECLI:EU:T:2017:129; and T-257/16 NM v European Council
ECLI:EU:T:2017:130. See case analysis in Chapter 5.

109 T Spijkerboer (2018) 233.

119D Thym, ‘A Bird’s Eye View on ECJ Judgments on Immigration, Asylum and
Border Control Cases’ (2019a) 21 European Journal of Migration and Law; A
Kiiciiksu (2022); A Wallerman Ghavanini (2023).

"D Thym (2019b); T Spijkerboer (2016), I Goldner Lang (2022); A Wallerman
Ghavanini (2023).

112 J Madison (2012b).

21



is a central actor in shaping the separation of powers in the EU and yet it
remains unclear how the Court has taken on such a role.

1.2 Aims of the Thesis and Research Questions

To address the issue of how the judiciary copes with shaping a separation
of powers capable of protecting democratic lawmaking and ensuring ac-
countability, this thesis analyses the EU migration case law from a separa-
tion of powers perspective.

This analytical perspective is particularly valuable in migration law
given the tensions between law and politics and the marginalised position
of the legal subjects. The thesis concentrates on EU migration law under
the Area of Freedom, Security and Justice, which means that migration
related to association agreements falls outside the scope of research. The
delimitation is made to focus the analysis on the individuals who are most
vulnerable to marginalisation and in need of an effective system of separa-
tion of powers to see their interests represented.

The thesis aims to show and evaluate how the CJEU shapes the separa-
tion of powers in EU migration cases. It is primarily a constitutional study,
aimed at demonstrating and explaining how the Court responds and con-
tributes to power shifts in light of the principle of separation of powers.
The options for consensual or conflictual decision-making make the prac-
tice of separation of powers empirical and normative. Against this back-
ground, the thesis pursues a threefold objective of conceptualising the sep-
aration of powers in EU migration law, empirically examining the practice
of the judicial branch, and normatively evaluating the rulings.

The first contribution of the thesis is a conceptualisation of separation
of powers for the legal and political context of EU migration law. Contem-
porary theories of separation of powers are readjusted and adapted to the
specific conditions of migration governance. The second contribution is
empirical. The thesis shows how the CJEU contributes to shaping the sep-
aration of powers in migration law. The third contribution is normative and
consists of a thorough evaluation of the empirical results against the con-
ceptual account of separation of powers.

The conceptual contribution lies in adapting the separation of powers
principle to EU migration law. It is captured in the first research question:
How can the principle of separation of powers be construed as a normative
standard for analysing institutional interactions in EU migration law?

The first research question is about how the principle of separation of
powers should be constructed as an operationalisable principle to
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understanding the dynamics of powers in EU migration law. As a multi-
level polity, the power relations are structured vertically between EU insti-
tutions and national authorities and horizontally between EU institutions.
Readjusting the principle to migration law means that key elements of sep-
aration of powers, such as balance of power, democratic lawmaking, and
control of public power, are seen from the migration perspective. The over-
arching separation of powers question — namely of who should be in charge
of what — is similar in respect of migration as in other fields, yet the differ-
ence is the underlying values and interests underpinning the principle.

Conceptually I seek to identify what form of separation of powers could
offer counter-majoritarian control and ensure representation to a group that
is external to the polity. While EU citizens participate in political decision-
making that informs the collective will, third-country nationals are external
to the political decision-making process and are marginalised as non-citi-
zens. As the EU pursues political interests of controlled and limited migra-
tion, human rights protections may be overlooked. This makes it relevant
to discuss how wide the space for political choices should be when it comes
to human rights protections.

The question of how power is structured and controlled in EU migration
law is under-researched. There is a conceptual gap on the issue of whether
and how the relative positions of the branches should change in light of
current power shifts towards the EU executive. The present thesis enhances
the existing research through its conceptualisation of the principle of sep-
aration of powers in a way that guides the understanding of institutional
relations. While the analysis of how separation of powers should work in
migration law provides the necessary criteria for empirical analysis in this
thesis, it also contributes to the wider constitutional debate on separation
of powers. A substantive conception of separation of powers is developed
that argues for institutional roles premised on agonistic and collaborative
expressions of power. Through a system of separation of powers, each in-
stitutional actor plays a crucial role in representing different interests,
which are expected to lead to constructive conflicts to rebalance power and
interests.

The empirical contribution is captured in the second research question:
How does the CJEU position itself in relation to legislative and executive
actors, at the EU and national level, in migration cases?

The second research question concerns how the judicial power is exer-
cised in relation to the legislative and executive branches and thus shapes
the tripartite system of powers. The examination includes both quantitative
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and qualitative aspects of the judicial practice.!'> How the Court interprets
migration law significantly affects institutional relations. In particular,
whether and how the Court sides with the political actors or counterbal-
ances them by using higher legal norms shapes the separation of powers
and the balance of interests. Power is not only defined by legal compe-
tences; it also includes how power is perceived and exercised in practice.
The Court will need to assess the relative power of the judiciary when de-
ciding whether to defer decision-making to others or take it upon itself to
resolve sensitive matters.

The objective is to identify the form of judicial review and contributions
to lawmaking, and to assess how these functions operate to different de-
grees. The thesis aims to establish how EU migration law is subject to ju-
dicial control structures that empower or constrain legislative and execu-
tive actors. The Court has the power to shape the separation of powers in
the EU and the autonomy of Member States in several ways that comple-
ment the instructions of the Treaties. The study analyses how the Court
interprets the powers of actors at both the EU and national levels to show
how the vertical and horizontal separation of powers is developed. In this
way, the thesis adopts a holistic approach to the separation of powers and
provides a comprehensive analysis of governance.

A central aspect of the second research question is how the Court reacts
to increasing executive powers in times of crisis. The ability and willing-
ness of the judiciary to counterbalance and review political actors are put
to the test in the context of increasing politicisation. Crisis narratives are
employed to justify political discretion to swiftly deal with emergencies,
which could weaken the judiciary.'"* However, the implications of the mi-
gration crisis are not the only aspects of the current study. The purpose is
also to understand how the Court acts in other contexts to understand the
role of the judiciary in the broader area of migration law.

Most research on the CJEU has focused on its contributions to EU in-
tegration and overlooked the separation of powers. By using separation of
powers as the analytical framework, this thesis highlights the implications
of the Court’s rulings on the decision-making process and the room for
manoeuvre for legislative and executive actors. The study of how judicial
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power is exercised in EU migration law offers new insights that can form
the basis for constitutional research on the role of the judicial branch in the
EU more broadly. As such, this thesis complements previous studies on the
CJEU by analysing how it positions itself in relation to legislative and ex-
ecutive actors at EU and national level.''

The normative contribution of the thesis lies in its evaluation of the sep-
aration of powers in migration case law. The third research question is:
What are the implications of the CJEU's practice for the protection of in-
dividual and collective self-determination?

Building on the conceptual and empirical foundations, the study offers
critical reflections on the role adopted by the Court in the system of sepa-
ration of powers. Each branch has separate, distinct roles to ensure a bal-
ance of power, and the practice of the Court has critical implications for
the interests of the collective and the individual.

The third research question focuses on what values the CJEU safe-
guards. As explained in the background section, separation of powers is
about safeguarding values that are vital to a constitutional democracy. The
benchmark for evaluation is not merely the Treaty provisions but the
deeper foundations of the constitutional framework, captured by individual
and collective self-determination. The importance of the separation of
powers principle lies in the protection it offers to individuals against arbi-
trary governance by ensuring accountability and control and ensuring dem-
ocratic lawmaking that is capable of delivering on policy objectives.''
These values are interdependent but stand in tension with one another. Em-
phasising human rights carries the risk of limiting the scope of democratic
decision-making, while democratic decisions may result in weaker rights
protections for third-country nationals. The objective is to identify and as-
sess the possible imbalances of interest representation resulting from the
separation of powers formed by the Court.

The normative analysis contributes to the understanding of how the
Court balances individual and collective interests in its interactions with
the other branches of government. It assesses the extent to which the Court
seeks to preserve wide leeway for politics and engages in majoritarian con-
flicts to provide a space for protecting human rights. The analysis also con-
siders whether the Court is vested with the necessary tools to exercise con-
trol and contribute to lawmaking and how it uses those tools effectively to
maintain a substantive separation of powers. Although migration is a
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specific legal field, this discussion enables general lessons to be learned
concerning the legal reasoning of the CJEU, the role of individuals in court
proceedings, and the ways in which politicisation and crisis narratives
shape the functioning and understanding of separation of powers. Norma-
tive suggestions are made on this basis to improve EU separation of pow-
ers, including considerations of what kind of formal, procedural, and insti-
tutional powers are needed to prevent the concentration of power.

1.3 Method

The thesis methodology consists of three parts that answer the research
questions. The first part is conceptual and draws on constitutional law and
theories about separation of powers to operationalise the principle for mi-
gration law studies. The conceptual framework is developed in Chapters 2
and 3. The second part is empirical and involves quantitative and qualita-
tive studies. By using a quantitative methodology, I examine how the Court
generally exercises review of legislative and executive measures and con-
tributes to lawmaking. Through qualitative case analysis, I delve deeper
into the judicial role in the development of migration law and control of
public actors. The third part is normative and evaluates the judicial practice
in light of constitutional theory and law. The following sections explain
the methodology in detail.

1.3.1 Constructing the Conceptual Framework: Separation
of Powers as the Analytical Lens

To answer the first research question — how the principle of separation of
powers can be construed as a normative standard for analysing institutional
interactions in EU migration law — I draw on legal and political theories
contributing to the principle’s meaning and purpose. The separation of
powers concerns how public power should be exercised and structured in
a legitimate way, highlighting the role that institutional design and proce-
dures play in justifying political and legal decisions.!'” While separation of
powers is an essential element of constitutional democracy, it is deeply
ambivalent.!"® It is unclear how stringent the separation of the branches
needs to be, how the different branches should be defined, and what the
underlying values are. Inevitably, normative choices need to be made
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regarding the place and meaning of separation of powers in the EU.!" The
proposed model of separation of powers offers a framework for under-
standing how institutional contestation and competing claims to legitimacy
can shape the EU’s political and legal structure.

The concept of separation of powers developed here is based on a ‘best
theory of government’ approach in which separation of powers is seen as
a substantive concept that should serve two value systems: individual free-
dom and collective decision-making. Grounded in the traditions of separa-
tion of powers, the conceptualisation prescribes a normative ideal to which
the EU institutions should aspire to meet the demands of the principle.'?°
Furthermore, by identifying the risks involved in migration law, I outline
which components of separation of powers should be emphasised to main-
tain this concept of separation of powers.

The conceptualisation of separation of powers to EU migration law is
guided by three key principles: constitutional values, institutional relation-
ships, and unwritten norms of constitutional practice."®' Let us start with
constitutional values. These values reflect the core ideals of constitutional
democracy and shape its governance. The concept of separation of powers
developed in this thesis is based on democratic and individual legitimacy.
Christoph Mdllers traces the separation of powers to the theories of Kant
and Rousseau, grounding the principle in models of legitimacy.!?? The le-
gitimacy of state authority is based on the protection of individual and col-
lective self-determination, which also guides this study of separation of
powers as constitutional values. Separation of powers aims to maintain a
system of lawmaking that ensures the representation of the two distinct,
but interdependent, values of individual freedom and collective action.'?
A key part of the analysis is to identify how the judiciary considers and
balances these interests.

The second theme is institutional relationships. The thesis conceptual-
ises power as relative and perceives constitutional government as ‘a rela-
tional phenomenon, forged in a complex web of ongoing relationships
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between a multiplicity of constitutional actors’.!** The relational concept
emphasises that the separation of powers is not constitutionally settled but
rather formed in the interactions between the branches.!? It is inclusive of
different organisational principles of government. For one, separation of
powers can be seen as a precept for a division of powers.!?® Maurice Vile
identifies, for instance, three forms of ‘separations’, namely functions,
agencies, and people.'?” The separation of powers may also be seen as a
precept for checks and balances.!”® As the branches are independent and
separate from one another, they can exercise mutual control and thus
achieve a balance among themselves. Seen this way, the aim is to keep the
powers not just separate but balanced to prevent one of the branches over-
powering the others.'” There is an ambiguous relationship between the di-
vision of powers and the principle of checks and balances. Under a strict
interpretation of separation of powers, contacts between the institutions —
such as checks — would be precluded. Yet, at the same time, it is the divi-
sion of the branches that enables the possibility of checks and balances.
This thesis argues for a dynamic concept of separation of powers that
combines the principle of division of powers and checks and balances. Sep-
aration of powers has a positive dimension of constituting government and
establishing the powers of the various institutions.!** It also has a negative
dimension of curbing, limiting, and checking power.!*! For a full account
of the separation of powers, its dual values of coordination and control
need to be considered.'* It is submitted that such a broad framework is
more instructive than a narrow focus on the separation. It opens the way to
‘new and exciting lines of constitutional inquiry’, capturing the balance of
power and the shared responsibility of the branches for constitutional val-
ues.!** The focus on relationships renders visible the dynamics of power.
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It highlights how the institutions position themselves in relation to one an-
other, whether they assert themselves or exercise restraint.

The third aspect of the concept of separation of powers developed is the
fundamental role of unwritten constitutional norms, which outline the
forms of institutional relationships.!** As norms, they are not required by
law, but nonetheless they provide the ‘basic ground rules of constitutional
practice’.!® In a relational separation of powers where the boundaries of
power are not settled in law, norms of interactions are essential. The rele-
vance of unwritten constitutional norms is based on Hart’s insight that ‘all
legal systems ultimately rely on a commitment of the key constitutional
actors to abide by the rules of the constitutional game and treat them as
“normative™."¥¢ As Mattias Kumm explains: ‘at the heart of constitution-
alism is not a constitutional text but a constitutional cognitive frame’.'¥’
The thesis embraces the idea of ‘constitutionalism as mindset’ and explores
the norms, attitudes, and actions of the institutions involved.'*® The written
constitutional rules establish the institutions and specify their functions,
but ‘it is the unwritten constitutional norms which articulate the constitu-
tional responsibilities which attach to those powers’."** These norms are
‘the hidden wiring’ on which the institutional interactions depend.'*’

The relational concept provides space for different norms of interaction:
collaborative and agonistic. First, collaborative norms of interaction are
grounded on the fact that one branch may be better placed to make certain
decisions.'! The collaborative model expresses collaboration as a
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normative guideline, emphasising values of mutual toleration, respect, and
forbearance. Without respect for the ‘shared codes of conduct’, constitu-
tional practice risks becoming destructive.'*? I draw on this collaborative
framework to understand the cooperation and support that may be found in
the institutional relationships. Second, agonistic norms of interactions are
grounded in the value of institutional conflicts to make ‘disagreement pro-
cedurally productive’.'*® Inter-institutional relations are not only collabo-
rative in nature but also potentially conflictual.'** It is also the competition
and contestation among the branches that enable conflicting interests to
play out. To make use of the separation and to ensure that different interests
are represented, each branch should assert itself to bring forward new per-
spectives. With this inclusive approach, the idea is to identify how the
CJEU adheres to these different norms of practice.

The EU’s multilevel structure broadens the separation of powers anal-
ysis. The traditional form of separation of powers is horizontal, existing at
one level of governance, yet as explained in Section 1.1, in a multilevel
organisation like the EU, institutional interaction also takes place vertically
between levels of governance. This extends the notion of separation of
powers between EU institutions into the EU-national relations.'* The three
branches of the EU contain EU institutions and national public authorities.
These different public actors at different levels can cooperate but also com-
pete with one another, which is an important safeguard against the threat
of concentrated powers.

In Chapter 3, the principle of separation of powers is applied to the con-
text of migration law. The normative criteria of agonistic and collaborative
norms are applied to EU migration law with an emphasis on the values of
democracy and individual interest representation. Different interests are at
stake across policy fields and a key part in the readjustment of the separa-
tion of powers principle to migration law is to identify the legitimacy
claims that can and should be made. These claims refer to the values, con-
cepts, and processes that institutions can invoke to justify the exercise of

142D Pozen, ‘Self-Help and the Separation of Powers’ (2014) 124 Yale Law Jour-
nal 9; S Levitsky and D Ziblatt, How Democracies Die: What History Reveals
about Our Future (Penguin Books, 2019) 101.

143 C Eckes, P Leino-Sandberg, and A Wallerman Ghavanini (2024a) 12; P Mink-
kinen (2020); C Mouffe, The Democratic Paradox (Verso, 2000); B Honig, Polit-
ical Theory and the Displacement of Politics (Cornell University Press, 1993).

144 P Leino-Sandberg and P Minkkinen (2024) 22.

145 J Webber, ‘Federalism’s Radical Potential’ (2020) 18 International Journal of
Constitutional Law 1333.

30



public power.!* Reflection on these legitimacy claims links the exercise
of power to the idea of representation. There would be little use for the
separation of powers if each branch defended the same interests.!*’ The EU
Treaties themselves also link specific interests to specific institutions. For
example, the Treaties link the European Parliament to EU citizens, the
Council to Member State governments, and the Commission to the inter-
ests of the EU as a whole.'*

Separation of powers is a risk management system, and to illuminate
the risks involved in migration governance I examine current power shifts
in migration and their implications for the balance of power and interest
representation. The lawmaking procedure is examined to understand the
dynamics of power and what interests are being represented or overlooked.
The analysis explores what collective and individual interests are legally
expressed and how they seem to affect decision-making practices.

Tensions between collective and individual self-determination are
strong in migration law. National sovereignty, territorial integrity, and bor-
der control are collective interests of fundamental value. At the same time,
there are critical individual interests that ought to be protected and that may
empower the branches in the lawmaking processes. The human right to
seek asylum, the right to liberty and security, and the non-refoulement prin-
ciple are balanced against the collective interests of migration management
and control expressed in Articles 77-79 TFEU. The roles and relationships
between the branches of government are analysed against the backdrop of
these interests. For instance, it is submitted that a strong executive pursuing
political interests of control and limited migration needs to be counterbal-
anced by the legislature and the judiciary to represent other constitutional
principles and values.

In essence, the concept of separation of powers provides a framework
for analysing institutional interactions in EU migration law, and serves as
a benchmark for normative evaluation. This framework rests on three key
aspects: constitutional values, institutional relationships, and unwritten
constitutional norms. Separation of powers is conceptualised as a safe-
guard of individual and collective self-determination. No institution exer-
cises power in isolation from others; the exercise of power is relative and
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dependent on the conduct of others.'* This is, in turn, based on comple-
mentary concepts of collaboration and agonism. Grounded in these norms
of interaction, I examine how judicial power is exercised in migration cases
and explore judicial reasoning and review forms that can enhance demo-
cratic decision-making and human rights protection.

1.3.2 The Quantitative Study

A key aspect in answering research question two — that is, how the CJEU
positions itself in relation to legislative and executive actors at the EU and
national level — is the quantitative analysis of the control and lawmaking
activities of the Court. The quantitative study is based on the data collected
and coded by the research team within the SepaRope project at Gothenburg
University.'*® The dataset was created by a team of law and political sci-
ence graduates, supervised by Anna Wallerman Ghavanini and Allison
Ostlund. I helped develop the selection criteria for migration cases, dis-
cussed the variables, and took part in the coding team meetings. I rely on
the migration cases dataset to empirically show the form and the extent of
judicial review exercised and its potential impact on public actors. In this
section, I will describe how the data was collected and how it is used in
this thesis.

1.3.2.1 Data collection

To provide a focused and relevant dataset for analysis, the timeframe for
case selection is limited to those decided between 1 January 2010 and 31
December 2020. The 11-year period was chosen to ensure a sufficiently
large number of cases to identify patterns while remaining manageable and
avoiding going too far back in time, which could make it less relevant. The
data covers almost all migration cases after the Lisbon Treaty entered into
force in 2010, which expanded the EU’s competence in migration law.
Judgments in migration were selected from the Curia database. In mi-
gration, the following search criteria were used: subject ‘Area of Freedom,
Security and Justice’, subcategories ‘Immigration policy’, ‘Border
checks’, and ‘Asylum policy’. Based on these search criteria, the migration
data were divided into three subfields: asylum, including asylum

1991 Venzke and J Mendes (2018) 99.

150 See A Wallerman Ghavanini, A Ostlund, C Pedersen, S Kaddar, and I Karahan,
‘An Empirical Approach to Separation of Powers Research in the EU: Introducing
the SepaRope Judiciary Dataset’ (2022) CERGU Working Paper Series.
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procedures, definition and scope of protection, and reception conditions;
regular migration, including family reunifications, workers, and students;
border control and irregular migration, including pre-entry control, con-
trol on territories, expulsions, detentions, and return agreements. As the
migration study focuses on migration law under the Area of Freedom, Se-
curity and Justice, migration issues relating to association agreements are
not covered.

The case selection process generated 142 judgments in migration.
Within these, 283 legal issues were identified. A legal issue refers to a dis-
tinct legal problem that serves as the main unit of analysis in each judg-
ment.">! These issues are identified based on the bullet points in the oper-
ative part of the judgment, as well as the CJEU’s use of headings that struc-
ture its reasoning into different legal issues. Out of the 283 legal issues,
137 pertain to asylum, 94 to border controls, and 51 to regular migration.

Some key decisions were made during the coding process regarding
which types of cases to include. For example, orders were not included in
the case selection for migration. Judgments delivered by the General Court
were also not included. The reason for the exclusion was that most signif-
icant cases were expected to arise through the preliminary reference pro-
cedure or to be brought to the CJEU by Member States or EU institutions
within the annulment procedure.!*?

The completeness of the dataset was tested qualitatively by consulting
migration law experts external to the research team. Other selection meth-
ods were also tested but rejected as being less adequate. Combining the
keywords ‘asylum’, ‘detention’, ‘family reunification’, and ‘migration’
yielded 374 cases, ie, more than double that of the selection method used.
Although these keywords may be thought to be more specific than ‘immi-
gration policy’, ‘border checks’, and ‘asylum policy’, the results yielded
by this method contained a large number of cases which were not relevant.
‘Detention’, for instance, catches many cases that concern criminal mat-
ters.

Nevertheless, the selection is not without faults. Some cases concern
migration but have not been labelled as such by the CJEU. One example is
Case C-377/12 Commission v Council (PCA with the Philippines), which
concerns development and external relations.!>* However, the number of
missing cases is estimated to be small in relation to the overall dataset of

151 Tbid 6; Appendix (variable II).

152 1bid 5.

153 Case C-377/12 Commission v Council (PCA with the Philippines)
ECLI:EU:C:2014:1903. The case is analysed in Chapter 5.
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142 judgments. The data still gives a good indication of the judicial role in
EU migration law.

In the coding procedure, each research assistant was responsible for
coding a set of cases. At hand, they had a codebook with a list of variables,
or questions, that the quantitative study examines.!>* The codebook was
designed by the research team. It was gradually developed and modified
by the coders during the initial coding process. Early in the coding process,
variables were further explained and defined for purposes of clarity and
reliability. Having refined the codebook, cases were coded again with
some new changes made and some variables removed. The changes were
noted in the codebook which was then used for coding.

The variables capture different aspects of the separation of powers prin-
ciple, such as the form and extent of judicial review and the Court’s inter-
pretative style. Cases were coded by textual and legal analysis of the argu-
mentation of the CJEU. The codebook includes information sorted under
five categories: issue identification and other preliminaries, independent
variables, dependent variables concerning control powers, dependent var-
iables regarding judicial lawmaking, and dependent variables regarding
other separation of powers-related issues.'*

Given the risk of variables being understood differently among the cod-
ers, the dataset was tested for internal and external reliability. Internal re-
liability, ie, inter-coder reliability, was tested by comparing the results of
the coders in the same set of cases. The inter-coder reliability test consisted
of 18 migration cases coded by two separate coders. Deviations between
the coders on the understanding of the variables were addressed by improv-
ing the pedagogy of the codebook and better explaining the variables so
they were used similarly.'*® External reliability, by contrast, refers to the
degree to which the coding carried out by the coders is consistent with re-
searchers who were not involved in the original coding process. This test
is valuable to ensure that the codebook reflected what had been done.'>” 1
coded ten migration cases which were compared against the coding of a
research assistant involved in the overall case coding process.

154 A Wallerman Ghavanini, A Ostlund, C Pedersen, S Kaddar, and I Karahan
(2022) 7.

155 See Appendix.

156 A Wallerman Ghavanini, A Ostlund, C Pedersen, S Kaddar, and I Karahan
(2022) 7.
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The mean agreement rate in the internal reliability test was 95.2 per
cent, which is seen as a high overall percentage of agreement.'>® Agree-
ment on independent variables, which relate to the parties and procedure
of the cases, was 100 percent. In variables examined by a more advanced
legal analysis of the judicial review and legal reasoning, the agreement rate
ranged between 80 and 100 percent.

Non-agreements were, as expected, highest on the variable concerning
judicial restraint and expansionism, for which the coders were asked to
classify the Court’s approach on a five-grade scale ranging from being very
restrained to being very expansive. The coder was instructed to make a
holistic assessment based on the arguments and legal sources used by the
Court. For example, if the Court is mainly basing its reasoning on the word-
ing of the law it could be seen as restrained, whereas referencing case law
or making extensive use of recitals and international law, trying to go fur-
ther than the literal meaning of the provisions can be seen as expansive.'>’
Considering the difficulties with defining judicial expansionism and re-
straint, the results of this variable were mainly intended to be used to iden-
tify cases relevant for further analysis.'®* If anything, the rate of inter-coder
agreement, while still relatively low, was higher than expected. However,
the main focus is on the more concrete and reliable variables of the form
and intensity of judicial review rather than questions that require the
coder’s judgment and interpretation.

1.3.2.2 Quantitative analysis

Most of the variables are informative about the judicial power in EU mi-
gration case law, but a few delimitations have been made. I am focusing
on the variables showing the form and intensity of judicial review. How
the political salience of migration law and crisis narratives influence the
separation of powers is a central perspective to this thesis. While the vari-
ables are studied to show the general form and intensity of judicial review,
I also consider how the judicial role changes in times of crisis.

The quantitative analysis unfolds in two stages. In the first stage, I ex-
plore how cases are brought before the CJEU to illustrate how both public
actors and individuals act in relation to the judicial branch. In a system of
separation of powers, the branches co-determine each other’s powers, for

158 Tbid 14.

159 Appendix (variable 22).

160 A Wallerman Ghavanini, A Ostlund, C Pedersen, S Kaddar, and I Karahan
(2022) 16.
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instance by whether and how they bring cases to the Court. For this pur-
pose, I identify the most common issue and procedural types. Data on these
variables are discussed in relation to how they may impact judicial power
and their implications for interbranch relations.

Legal issues are defined as interpretation of EU law, compatibility of
national law with EU law, validity of EU law, and admissibility.'®!
Whether the Court is mostly interpreting EU law or assessing its validity
is valuable to understand the role it has in migration law. It relates to the
procedure types within which cases are brought to the Court. The proce-
dures are of different character and are directed against different public
actors. While annulment cases are brought by Member States or EU insti-
tutions against EU legal acts under Article 263 TFEU, infringement cases
concern Member State measures according to Articles 258 and 259 TFEU,
and preliminary rulings under Article 267 TFEU enable national courts to
ask the CJEU for guidance as to how EU law is to be interpreted and ap-
plied.

In the second stage of the quantitative study, the focus turns to how the
Court exercises the power entrusted to it under the different procedures. I
concentrate on the variables showing how the Court exercises review of
possible violations of a provision in substance by public actors, which
mostly covers acts of national authorities.'®> Through this assessment I
demonstrate the most common forms of judicial review and its intensity. |
assess whether the judicial review is mostly direct or indirect and the form
of direct judicial review.!®* The intensity of direct judicial review is cate-
gorised on a three-level scale: procedural review only, limited substantive
review, and strict substantive review. The differentiation relates to Wid-
dershoven’s qualification of judicial review forms.'¢*

It is in this stage of the analysis that I consider the impact of the migra-
tion crisis on the judicial power. Taking inspiration from the study of Anna
Wallerman Ghavanini, I examine how the role of the judicial branch was

161 Appendix (variable II).

162 Appendix (variables 13—15).

163 Direct review occurs when the Court openly acknowledges that it is reviewing
the compatibility of an act with a higher-ranking norm. Indirect review, by con-
trast, takes place when the Court merely provides broad guidance without directly
engaging with the specifics of the measure under review. See further Chapter 4
and Appendix (variable 14a).

164 See R Widdershoven, ‘The European Court of Justice and the Standard of Ju-
dicial Review’ in E Hirsch Ballin, J de Poorter, and S Lavrijssen (eds.) Judicial
Review of Administrative Discretion in the Administrative State (Springer, 2019).
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impacted by the migration crisis that occurred in 2015 and 2016.'% To as-
sess the effect of the migration crisis on the judicial review, the dataset is
divided into two categories: one with cases delivered by the Court between
1 January 2010 and August 2015, thus preceding the acute phase of the
crisis, and one category of cases delivered during and after the crisis,
namely 1 September 2015 to 31 December 2020. While Wallerman
Ghavanini demonstrates a decreasing number of EU law violations found
by the Court after the migration crisis, I examine more closely how the
form and intensity of judicial review changed.

In sum, the quantitative analysis is structured to analyse how the three
branches generally co-determine each other’s powers, with an emphasis on
the exercise of judicial power. By analysing the issue and procedure types,
it is revealed how the Court is mobilised. The extent to which annulment
proceedings, infringement cases, and preliminary rulings are used shows
what kind of power the Court is entrusted to exercise. The analysis of the
form and intensity of judicial review shows how the Court in turn deter-
mines legislative and executive power in the EU. While the Court tends to
exercise self-restraint, the analysis examines whether and how its approach
changes in times of political crisis. This sheds light on the evolving rela-
tionship between the Court and the political actors, demonstrating how the
Court adjusts the degree of judicial review by balancing legal interpretation
with the shifting political landscape.

1.3.3 Qualitative Case Analyses

The second research question — which concerns how the CJEU positions
itself in relation to legislative and executive actors at both the EU and na-
tional levels — is also addressed through qualitative analysis of selected
migration cases. While the quantitative analysis demonstrates to what ex-
tent the Court exercises judicial review in different forms, qualitative anal-
yses contribute to understanding the Court’s interpretative methodology
and its implications in specific cases. The combination of these methods
offers a comprehensive picture of the role of the judicial branch in EU mi-
gration law by revealing both patterns of judicial restraint and the legal
reasoning and implications for separation of powers in specific cases. This
section explains the case selection and the method for analysing the migra-
tion cases.

165 A Wallerman Ghavanini (2023).
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The focus of the case analyses lies on legal reasoning and the implica-
tions of the Court’s interpretation on institutional relations, rather than sub-
stantive legal development.'®® This methodological choice follows from
the fact that my research questions concern the impact of the Court on the
separation of powers and not on substantive migration law. Discussing the
outcome is part of the broader analysis of institutional relationships but not
the objective of the analysis.

The case analyses aim to identify elements of the separation of powers
concept developed in Chapters 2 and 3. Cases are analysed by exploring
how the reasoning of the Court relates to the relational concept of separa-
tion of powers formed by collaboration and agonism aiming to produce a
balance of individual and collective interests. The judicial view of separa-
tion of powers is only presented implicitly in the migration cases. Yet, as
John Locke wrote, ‘I have always thought the actions of men the best in-
terpreters of their thoughts’.'®” The judicial actions that determine its im-
plications for interest representation are the degree and form of judicial
review and its interpretative methodology. These are studied closely in the
case analyses to understand the self-understanding role of judicial power
in migration law.'®8

A key aspect of the case analyses is to identify different options and
possibilities and to explain the rationale behind the argumentative path
taken by the Court.'® Law is not free from contestation and contains an
element of choice.!” For instance, the judicial power is shaped differently
depending on how primary and secondary law is used. If the Court bases
its arguments on primary law, it can review the choices of EU political
actors and assert itself through higher-ranking norms, demonstrating ago-
nism. Conversely, if it sticks close to secondary legislation without

166 See G Davies, ‘Taming Law: The Risks of Making Doctrinal Legal Analysis
the Servant of Empirical Research’ in M Bartl and JC Lawrence (eds.) The Politics
of European Legal Research: Beyond the Method (Edward Elgar Publishing,
2022); K Lenaerts and JA Gutierrez-Fonz, ‘To Say What the Law of the EU is:
Methods of Interpretation and the European Court of Justice’ (2014) 20 The Co-
lumbia Journal of European Law; C Eckes (2022a).

167 J Locke, An Essay Concerning Human Understanding PH Nidditch (ed.) (Clar-
endon Press, 1975) 45.

168 See R Leckey, Bill of Rights in the Common Law (Cambridge University Press,
2015) 155; A Kavanagh (2024) 15.

169 C Eckes (2022a) 205.

170 C Eckes (2022a) 207; H Kelsen, The Pure Theory of Law (The Lawbook Ex-
change, 2009) 349; JHH Weiler (1991) 100; G Conway (2012) 308.
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introducing new arguments, it supports political choices, making judicial
power collaborative with the other branches. The wide range of factors that
shape judicial discretion, including value pluralism, interpretation meth-
ods, indeterminacy, and norm conflicts, also increases the level of uncer-
tainty and conflict.!”!

A related method to elucidate the Court’s separation of powers thinking
is to contrast the Advocate General’s proposal with the Court judgment, to
detect the relevant ‘silences’ and divergences in the migration cases.!”* ‘Si-
lences’ is understood as the ‘clements that go unsaid in a judgment’.!” It
may be the things left out when the reasoning is narrowed down to the most
immediate issues of the case. It may also be the arguments raised in the
court proceedings but ultimately not addressed by the Court.!”* Comparing
the AG opinion and the CJEU judgment can show the wider range of op-
tions available to the Court and reveal the perceived boundaries to judicial
contributions to lawmaking or control of public power. For all the cases
analysed qualitatively in this thesis, I have read the Advocate General’s
opinion to identify differences in the exercise of judicial power. Five opin-
ions are highlighted in the analysis. These five are of particular interest as
they demonstrate how migration law can be interpreted differently and en-
able collaboration and agonism.'”

171 J Bengoetxea, ‘Text and Telos in the European Court of Justice: Four Recent
Takes on the Legal Reasoning of the ECJ’ (2015) 11 European Constitutional Law
Review 191.

172 See S Sankari, European Court of Justice Legal Reasoning in Context (Europa
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Role of Silent Judgments in EU Law’ in M Avbelj and J Komarek (eds.) Consti-
tutional Pluralism in the European Union and Beyond (Hart Publishing, 2011); D
Sarmiento, ‘Half a Case at a Time: Dealing with Judicial Minimalism at the Euro-
pean Court of Justice’ in M Claes, M de Visser, P Popelier, and C Van de Heyning
(eds.) Constitutional Conversations in Europe: Actors, Topics and Procedures
(Intersentia, 2012).
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Cases for qualitative analysis are selected independently of the dataset
that forms the basis for the analysis in Chapter 4. While the dataset helps
identify relevant cases by showing patterns and traits in judicial reasoning,
the case selection is not strictly bound to the dataset. This means that some
cases analysed were delivered by the Court after the timeframe of the da-
taset and some cases are not covered by the dataset because of the selection
method chosen.

The selection of cases for analysis has been qualitative, that is, cases
have been selected that concern critical issues in relation to separation of
powers. The selection of cases to analyse is guided by the purpose of each
Chapter. In Chapters 5, 6, and 7 I examine challenges to separation of pow-
ers arising across three axes, namely the EU institutional axis, the EU-na-
tional axis, and the individual axis. Each axis captures a distinct relation-
ship within EU migration law: the horizontal relation between EU institu-
tions, the vertical relation between EU and national actors, and the relation
between EU decision-making and human rights. By focusing the analysis
on a limited number of cases, the intention is to get to the heart of these
problems.

Chapter 5 analyses the EU institutional axis, focusing on issues of ex-
ecutive empowerment at the EU level that occur at the expense of the leg-
islature and the judiciary. The increasing power of the executive to the det-
riment of both these branches is the central intrigue in EU institutional re-
lations. The executive branch exercises a wide range of functions. The
functions of the executive involve the application of existing legal rules to
specific situations and factual executive action such as border checks and
surveillance. It also involves lawmaking, ie, the adoption of legally binding
rules by executive bodies. Through delegated and implementing powers,
emergency powers, and externalisation, the executive expands its lawmak-
ing authority while sidelining the European Parliament.!’® The imbalance
of legislative and executive power raises concerns about the balance be-
tween the branches and the control of public power. Without a strong par-
liamentary check, the executive can push through policies without suffi-
cient oversight, leading to potential abuses of power.

In examining the horizontal separation of powers at EU level, I focus
on the nature of judicial review in the context of the annulment procedure.
Under the Article 263 TFEU process, the Court can review legal acts of
EU institutions based on competence, legal basis, and other infringements
of the Treaties. Annulment cases are particularly revealing of inter-

176 See D Gnes and M Sormunen (2024); PJ Cardwell (2013).
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institutional relations, that is, the horizontal separation of powers, because
the judiciary is asked to assume the role of a constitutional court in review-
ing the legality of EU legal measures. Only a limited number of migration
cases have been brought to the CJEU under the annulment procedure. This
is evidenced by both the dataset,'”” and existing research on the judicial
role within the annulment procedure.!’® Given the overall small number of
cases decided by the CJEU since 2010, the objective is to analyse the entire
sample of cases identified through the Curia database and the literature.

Cases identified in the dataset are UK v Council concerning the right
of non-Schengen members to participate in decision-making on Schengen-
related measures,'”” and Parliament v Council (Schengen Borders Code)
concerning the scope of the executive’s implementing powers for surveil-
lance of external sea borders.'®® To these cases I have added three judg-
ments identified in the literature as relevant to the horizontal separation of
powers. These are Commission v Council regarding the delimitation be-
tween readmission and development policies in EU external action,'®! Slo-
vak Republic and Hungary v Council regarding the validity of the EU Re-
location Scheme,'® and the General Court’s ruling in NF v European
Council on the so-called EU-Turkey Statement.'®?

The case on the EU-Turkey Statement is the only case analysed in the
thesis that has been decided by the General Court. As it is the first and most
prominent case concerning the externalisation of migration law to third
countries, it is of such constitutional relevance that it needs to be analysed.

177 See Chapter 4.

178 P Garcia Andrade (2022) 111; M Fink and N Idriz, ‘Effective Judicial Protec-
tion in the External Dimension of the EU’s Migration and Asylum Policies?’ in E
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(Oxford University Press, 2021).
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Similar to the other cases, the constitutional challenge is the boundary of
executive decision-making in EU migration law. The executive empower-
ment and sidelining of the Parliament are not only possible violations of
institutional rules and procedures but also threaten rights protections and
reduce transparency and accountability. The question is how the CJEU in-
terprets the Treaty’s procedural and institutional rules that may temper the
executive.

Chapter 6 examines the EU-national axis, concerning the Court’s re-
view of the compatibility of national law with EU secondary law. As dis-
cussed in Section 1.1, the authority of EU lawmaking is at stake when
Member States do not fulfil their EU law obligations. Through its contacts
with national courts, the Court can address harmonisation problems and
contribute to legal development. It is, after all, the task of the Court within
the preliminary reference procedure to guide Member State implementa-
tion of EU directives and regulations. This function is examined through
an analysis of case law regarding the Dublin Regulation and the Family
Reunification Directive (FRD).

The Court has clarified central legislative concepts in a wide spectrum
of cases, ranging from family reunification to criteria for asylum protec-
tion, the asylum procedure, and the return of migrants.'8* Cases concerning
the Dublin III Regulation and the FRD were chosen because they provide
a broad basis for assessing the conditions under which judicial lawmaking
and review takes place in the field of migration. Both legal acts have dis-
tinct characteristics that shape the exercise of judicial power differently.
Cases concerning border controls — for example, the implementation of the
Return Directive,'®® which has resulted in around 30 judgments from the
CJEU'® — are situated in a similar context as the Dublin cases, and there-
fore would not provide the same breadth of analysis. The value in con-
trasting the Dublin cases with cases concerning family reunification lies in
having the opportunity to show how different legal frameworks influence
judicial practice.

18 A Desmond, ‘The Return Directive: Clarifying the Scope and Substance of the
Rights of Migrants Facing Expulsion from the EU’ in R King and K Kuschminder
(eds.) Handbook of Return Migration (Edward Elgar Publishing, 2022); D Thym
(2023); A Kiigiiksu (2022).

135 Directive 2008/115 EC of the European Parliament and of the Council of 16
December 2008 on common standards and procedures in Member States for re-
turning illegally staying third-country nationals (Return Directive) [2008] OJ L
384/98.
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The Dublin III Regulation is directly applicable in national law and pri-
marily governs the procedure for determining the Member State responsi-
ble for examining applications for international protection. Member State
responsibility within the asylum procedure is arguably one of the most
prominent examples of the challenges within the EU-national axis. Ac-
cording to Article 13, responsibility lies with the first country entered by
the asylum seeker. The implementation of this rule has led to significant
legal and political challenges. It has raised question about the role of the
judicial branch in resolving disputes not only among Member States, but
also between Member States and EU institutions. These questions extend
beyond the interpretation of secondary legislation, implicating the separa-
tion of legal and political institutions.

In contrast to the Dublin III Regulation, the Family Reunification Di-
rective is not directly applicable and affords Member States a degree of
discretion in its implementation. However, it creates clearer substantive
rights and serves a more narrowly defined objective — promoting family
reunion. The Court may take as a starting point that the Family Reunifica-
tion Directive aims at promoting family reunion, presenting it as a clear
right to be enforced. Recital 16 of the Directive states, for example, that
the objective of the legal act is to establish a right to family reunification
for third-country nationals to be exercised according to common rules.'®’
Thus, the family reunification cases offer a better complement to the Dub-
lin cases than those concerning the Return Directive, ensuring the case se-
lection reflects the breadth of the Court’s interventions. Because of its com-
paratively lower political salience and more specific content, the FRD pro-
vides valuable contrast to the Dublin framework to understand the judicial
role in the integration process.

The case analysis on the Dublin III Regulation begins with the judg-
ments AS and Jafari, which are politically controversial and shed light on
the legal and political dynamics in the integration process.'®® The Dublin
IIT Regulation, with its ambiguous objectives — ensuring a predictable sys-
tem of Member State responsibility, ensuring rapid access to the asylum
procedure, and creating solidarity — has been a point of severe contestation.
During the migration crisis, some Member States adopted a ‘wave-through
approach’, leading to a fragmented and inconsistent responsibility system.
While this approach challenged EU unity and the authority of EU

187 Recital 16 of Council Directive 2003/86/EC of 22 September 2003 on the right
to family reunification (Family Reunification Directive) [2003] OJ L 251/12.
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646/16 Khadija Jafari and Zainab Jafari ECLI:EU:C:2017:586.
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migration law, some scholars argue that it could foster solidarity among
Member States.'®® This raises the question of whether and how the CJEU
considers constitutional principles such as solidarity in the interpretation
of Member State responsibility or whether, in such politically charged con-
texts, the Court may prefer judicial restraint.

To better understand the scope of judicial power under the Dublin sys-
tem, the chapter also analyses the judgments in Ghezelbash,'"
Mengesteab,”®' and Shiri."> These cases address the right to an effective
remedy and time limits for Dublin transfers and show that the Dublin sys-
tem is not just about effectiveness but individual protection. Contrasting
these cases against AS and Jafari demonstrates under what conditions the
Court may find exceptions to the otherwise strict Dublin rule.

There are also other related cases, as there is a rich case law on the
Dublin regulation. As of 2022, the Court had issued rulings on the Dublin
Regulation in 38 cases.'”® Some of these cases also concern the criteria for
Member State responsibility and the exceptions available to individuals.'**
Important judicial decisions have also been made about the rights of asy-
lum seekers to challenge Dublin transfers and the limits of mutual trust.'*3
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These cases are, however, not included in this analysis, which mainly fo-
cuses on the procedure to determine Member State responsibility. Substan-
tive protections of individual rights within the Dublin system are discussed
in Chapter 7.

To capture the full range of judicial interaction with national actors, this
chapter also analyses the EU-national axis through judgments concerning
the Family Reunification Directive. Different conditions and rules for fam-
ily reunification across Member States have resulted in inconsistent levels
of protection and a fragmented migration system. Cases developing the
conditions for family reunification have been identified by examining the
cases within the dataset and a review of key cases highlighted in literature.
Precedent-setting cases have been prioritised to analyse the Court’s initial
stance on these issues. The literature repeatedly emphasises certain cases
as particularly significant in this area, showing their relevance to this
study.'”® To ensure a comprehensive selection, cases were chosen that clar-
ify the Court’s approach to core principles of the Family Reunification Di-
rective.

Accordingly, the case analysis focuses on Chakroun'”” and Khachab,'®
which clarify the scope of income requirement; 4 and S, concerning the
date for determining a child’s age;'”® and K and A, on the legality of inte-
gration tests.?® I have read related cases concerning practices on documen-
tary evidence,”®! the conditions to withdraw or refuse to renew residence
permits,?*> and the specific conditions for refugees in the context of family

19 See D Thym (2023) Chapters 6 and 14; M De Somer and MP Vink, ““Prece-
dent” and Fundamental Rights in the CJEU’s Case Law on Family Reunification
Immigration’ (2015) 19 European Integration Online Papers; D Kostakopoulou
and A Ripoll Servent, ‘The Rule of Life: Family Reunification in EU Mobility and
Migration Laws’ in M Fletcher, E Herlin-Karnell, and C Matera (eds.) The Euro-
pean Union as an Area of Freedom, Security and Justice (Routledge, 2017).
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reunification.?”® However, since these cases mainly reaffirm the judicial
role demonstrated in the earlier rulings on the conditions for family reuni-
fication, they are excluded from the case analysis.

Chapter 7 analyses the individual axis, concerning the relationship be-
tween EU decision-making and human rights in EU migration law. This
analysis aims to demonstrate the role of human rights in judicial review
and legal reasoning. The potential imbalance between collective and indi-
vidual interests raises important questions about how the judiciary ap-
proaches power and competing claims. Collective interests — such as au-
tonomy, unity, stability, and control — often stand in tension with human
rights protections. In migration law, political objectives of controlling and
limiting migration may conflict with human rights, such as the right to lib-
erty, the right to seek asylum, and the principle of non-refoulement. These
rights serve as potential tools of individual empowerment within the legal
framework, enabling the judiciary to counter political action and safeguard
individual interests.

The analysis of the judicial practice from a rights perspective centres
around those cases that involve a clear tension between individual and col-
lective interests, where democratic decision-making comes into direct con-
flict with the human rights of migrants. Migration law is by its very nature
rights-sensitive, and most cases have implications for the meaning and
scope of human rights. While the cases selected should raise key issues
regarding the rights of migrants, the selection of cases is also based on the
novelty and precedent-setting nature of the legal issues. As with the inte-
gration cases, I seek to understand how the Court forms its initial position.
For this purpose, I have read the migration literature to identify relevant
cases demonstrating the conditions for rights-based review of EU migra-
tion law.?*

The rights-based judicial review is examined from two angles. One set
of cases is examined to show how human rights are actively used by the
Court in its review of legal acts. Key cases in which the Court has asserted
the rights of third-country nationals are: Commission v Hungary of 2020,2%
and 2023,%% and Valstybés sienos apsaugos tarnyba ,**7 which define the

203 Case C-380/17 K and B v Staatssecretaris van Veiligheid en Justitie
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scope of the right to seek asylum; CK,?*® which underscores the value of
the principle of non-refoulement in Dublin transfers; and FMS and Oth-
ers,?” which shows the margin of discretion in detaining asylum seekers.
The other set of cases analysed demonstrates when human rights are over-
looked or balanced against other EU goals and interests. Cases illustrating
the limited weight of human rights in legal reasoning are: NS and ME,*"°
showing the role of mutual trust in Dublin transfers; E/ Dridi*'' demon-
strating the emphasis on effectiveness in return proceedings; and X and
X,*12 showing a lack of consideration for the principle of non-refoulement
in the context of visa applications.

Several other cases on similar issues illustrate the role of human rights
in migration law.?'* While I have examined more cases than those analysed
in Chapter 7, my view is that they do not change the conclusion that the
Court rarely relies on primary law and human rights, which shows a satu-
ration of the case law material.>!* The case selection is sufficiently com-
prehensive to address the conditions for different modes of judicial review.
Therefore, other relevant cases have been excluded to allow for a more in-
depth examination of the selected cases.

1.4 Outline of the Thesis

The thesis is structured around three main blocks. The first block includes
the conceptual framework developed in Chapters 2 and 3. Together these
chapters outline the components of the separation of powers and

208 Case C-578/16 CK and Others v Republika Slovenija ECLI:EU:C:2017:127.
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ister for Justice, Equality and Law Reform ECLI:EU:C:2011:865.
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C-564/18 Bevandorlasi és Menekiiltiigyi Hivatal (Tompa) ECLIEU:C:2020:218;
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Deutschland ECLI:EU:C:2019:218.
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operationalise the principle as suitable for an inquiry into institutional re-
lations in EU migration law. The second block contains the empirical ex-
aminations of the migration case law. While Chapter 4 presents the quan-
titative study of separation of powers in EU migration cases, Chapters 5—7
contain the qualitative case analyses. The third and final block is the dis-
cussion in Chapter 8, which draws on the empirical results. The chapter
discusses the implications of the Court’s actions for the balance of demo-
cratic governance and individual interest representation. Chapter 9 con-
cludes by summarising the results of the thesis. Each chapter contributes
to the overarching theme of separation of powers in EU migration case law
in the following way.

Chapter 2 explains the aims and meanings of separation of powers and
its place in the European Union. The chapter begins with a discussion on
why separation of powers matters. It argues that the negative and positive
dimensions of freedom, expressed in individual and collective self-deter-
mination values, need a system of separation of powers. Separation of pow-
ers is a dynamic construct of governance where each branch is independent
but also expected to exercise control. Taking this view, I reject simplified
constructions of the principle in which it is primarily a way of separating
the branches or ensuring that the branches ‘check’ one another. These re-
spective components are covered by the collaborative and agonistic norms
of institutional interaction. Whereas the collaborative form emphasises
mutual respect and support based on distinct functions, competences or le-
gitimacy assets, agonism envisions the branches as rivalries that need to
control, criticise or even block each other to ensure a balance of interests.

Chapter 3 places the separation of powers principle in the context of EU
migration law. Together with Chapter 2, it answers the first research ques-
tion, which concerns how the principle of separation of powers can be con-
strued as a normative standard for analysing institutional interactions in
EU migration law. Chapter 3 links the components of separation of powers
— constitutional values of democracy and human rights, institutional rela-
tionships, and unwritten norms of collaboration and agonism — to the spe-
cific context of migration law. Migration is both politically salient and hu-
man rights-sensitive, thus intensifying the conflicts between individual and
collective self-determination. How EU migration governance relates to a
substantive form of separation of powers is traced back to when the EU
first began acting in this area. I show how recent Treaty reforms changed
the separation of powers between EU and national actors and formally put
migration governance on par with other traditional fields of EU law. Yet,
despite moving EU migration to the ordinary legislative process, the
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executive remains powerful. Due to the turn towards externalisation and
informality, a distinct model of decision-making has developed, marked by
strong executive institutions such as the Council and the Commission, and
arelatively weaker Parliament. Against such development, the mutual con-
trol component of separation of powers becomes all the more relevant. I
argue that in the absence of legislative accountability, the CJEU needs to
assert itself through judicial and constitutional review.

Chapter 4 turns the spotlight on how the migration case law connects to
the conceptual framework. The chapter aims to quantitively demonstrate
how the CJEU generally shapes the separation of powers in migration
cases. By investigating the case law between 2010 and 2020, the study pro-
vides the first answers to the second research question, which concerns
how the CJEU positions itself in relation to legislative and executive pow-
ers, at the EU and national level, in migration cases. The results show that
the Court mostly exercises restraint in relation to EU institutions while be-
ing more assertive in enforcing EU law obligations at the national level.

Chapters 5-7 shift the focus to a qualitative analysis of how the CJEU
responds to specific separation of powers issues in individual cases. Chap-
ter 5 concentrates on annulment cases and shows how the Court reviews
legal issues on the institutional power division at the EU level. It is demon-
strated that procedural matters, such as whether the right institution is act-
ing, are treated with closer monitoring than substantive issues. Chapter 6
sheds light on the judiciary’s role from the perspective of EU integration.
It shows how the Court is willing to make expansive interpretations to en-
force migration law when the direction is clear but is more cautious in con-
tested issues among the EU institutions. In Chapter 7, human rights aspects
of migration law take centre stage. I explore how migration-related rights,
such as the right to liberty, the right to seek asylum, and the prohibition of
refoulement, are conceptualised by the Court and used to review political
action. The analysis confirms the Court’s tendency to exercise self-re-
straint in relation to EU institutions, hence only viewing rights as relevant
when the EU legislature has created such guarantees in secondary legisla-
tion.

Chapter 8 analyses the implications of the separation of powers in EU
migration cases for the balance of individual and collective interests. The
chapter completes the analysis of the separation of powers in migration
case law and fills the gaps from preceding chapters relating to the third
research question, which considers the implications of the CJEU’s practice
for the protection of individual and collective self-determination. Consid-
ering for whom the Court typically rules, I discuss how political
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empowerment and judicial subordination reduce the potential for a re-
balancing of interests and power. Close reading of secondary legislation
benefits the migrant where EU law provides more protection than national
law but is otherwise insufficient to represent overlooked interests. The ju-
dicial restraint is explained as an effort to sustain the EU political process.
Chapter 9 concludes that the judicial branch mainly adheres to collabora-
tive norms of institutional interaction that provide wide leeway to the EU
political institutions.
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Chapter 2

Concerning the Separation of Powers

The separation of powers principle has throughout history served as a foun-
dational condition of democratic governance. Yet, while it is regarded as a
crucial safeguard, it ‘occupies a position of deep ambivalence’.?'® Geoffrey
Marshall has described the separation of powers as ‘a cluster of overlap-
ping ideas’ that are not entirely compatible with one another.?'® He gives
as examples the ‘differentiation’ of the legislative, executive, and judicial
branches, the ‘independence’ of one branch from interference of another,
and ‘the checking or balancing’ of one branch by the control of another.?!’
There are uncertainties about the stringency of the separation requirement,
the definition of the three branches, and the values underpinning the prin-
ciple.!®* As a normative ideal, the principle of separation of powers is
shaped by the political vision being pursued. Critical choices need to be
made that are in service of one or another vision of governance, choices
concerning the degree of separation between the branches and objectives
that the principle is meant to serve.

This chapter conceptualises the principle of separation of powers and
applies it to the European Union. Thus, the chapter does not consist solely
of legal and political theory but grounds it in the EU context. In doing so,
it addresses key aspects of the first research question, which is how the
principle of separation of powers can be construed as a normative standard
for analysing institutional interactions in EU migration law. At this stage,
the focus is on defining the meaning and aim of the separation of powers.
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Chapter 3 examines how the concept should be adapted to the migration
context.

The rationale behind the separation of powers principle lies in protect-
ing both individual and collective self-determination.?'® To this end, col-
laborative and agonistic forms of institutional interaction are required in
which each branch at times exercises support but also opens up new chan-
nels of contestation to produce a balance of interests. Separation of powers
should not be understood as a strict separation with ‘high walls’ between
the branches.?? It should allow overlapping functions and enable mutual
control that ultimately contributes to better governance.

This argument is made in four sections. Section 2.1 develops an ac-
count of the aim of and justification for the separation of powers. Christoph
Mollers defines the principle’s aim as ensuring the equal value of individ-
ual and collective self-determination, balancing the rights of individuals
with democratic decision-making.”?! Building on this idea, the thesis ar-
gues that the separation of powers is essential for channelling opposition
into the lawmaking process, enabling a continuous exchange of diverse
perspectives necessary for interest representation. Section 2.2 analyses the
meaning of the terms separation and powers. It explains that power is a
relative concept; it is not fixed in legal or institutional terms but shaped
through interactions between branches of government. As a result, the sep-
aration is not strict or settled but dynamic. A relational understanding —
one that focuses on the interactions among the branches — offers a more
insightful approach than a strictly functional model that demands greater
institutional isolation. Section 2.3 discusses the norms of institutional in-
teractions, distinguishing between collaborative elements, such as mutual
respect and support, and agonistic elements, including control and contes-
tation. Counter-majoritarian functions, like judicial review, play an im-
portant role in checking and balancing political power. Section 2.4 applies
these considerations to the EU context and discusses how collaborative and
agonistic forms of separation can function among EU institutions and ac-
tors.

219 C Msllers (2013) 41.
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2.1 The Dual Objectives of Separation of Powers to
Safeguard Individual and Collective Self-Determi-
nation

The value and function of the principle of separation of powers is disputed.
Throughout history, it has served as a model for protecting the individual
from oppressive government.””? In contemporary theories, its scope has
broadened. The principle serves as a condition for various democratic val-
ues, including non-arbitrariness, efficiency in government, and the rule of
law.?** These normative ideals reflect different perspectives on public au-
thority, and the emphasis placed on each shapes the separation of powers
differently. I submit that the separation of powers is fundamentally a pro-
cedural principle that does not favour one of these aims. Neither efficiency
nor human rights constitute its supreme value. Instead, it is a ‘multi-value
ideal’ that advances several constitutional values, including efficiency, au-
tonomy, control, democracy, and human rights.??* This section traces the
function of the separation of powers to the protection of individual and
collective self-determination.

2.1.1 Separation of Powers as a Multi-Value Ideal

The primary purpose of separating the government into three distinct
branches is to prevent the concentration of power. However, a deeper un-
derlying objective is to enhance the legitimacy of public authority. Legiti-
macy concerns the rightfulness of the exercise of public power.??*> As Max
Weber argued, legitimacy depends on whether power ‘enjoys the prestige
of being considered binding’ and is treated as requiring compliance.?*
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Separation of powers contributes to this by allocating power in ways that
fosters key conditions for the legitimacy of public authorities, including
accountability, transparency, and efficiency.

In practice, legitimacy is contested through different theories and forms
of justification, each contributing to the broader understanding of how pub-
lic authority is justified and accepted. A distinction can be drawn between
sociological and normative concepts of legitimacy.??” While an institu-
tion’s sociological legitimacy is based on ‘whether its authority is accepted
by relevant audiences’, normative legitimacy is found at a more abstract,
philosophical level, assessing whether the institution has ‘a right to rule as
a matter of moral theory’.??® I see the separation of powers as a normative
principle of democratic governance. It serves as an ideal ‘to which the legal
and constitutional arrangements of a modern state ought to conform’.??’

Normative claims for separating the branches of government draw on
both political and constitutional theory. As Barber explains, ‘whereas po-
litical theory seeks to set out the goals that collective action should pursue,
constitutional theory is concerned with the practical ordering of power-
wielding institutions and the structures of the relationship of the individual
with these institutions’.>*° As form reflects function, political and constitu-
tional theory interact in the development of the separation of powers. Po-
litical theory shapes the separation of powers by identifying the values and
objectives that institutions should promote, while constitutional theory ad-
dresses how those values are translated into constitutional design.”*' Polit-
ical theory considers whether a polity should prioritise the protection of
liberty and human rights or political efficiency and stability.?? It also ex-
plores the question of how to strike a balance between competing aims, the
concept of democracy, and who should be in charge of making value judge-
ments. Priorities among these questions determine the institutional roles
and responsibilities.
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Strong emphasis on a certain form of democracy can even exclude the
principle of separation of powers. While Montesquieu and Madison envi-
sioned moderation of political power through the separation of legislative,
executive, and judicial powers, Rousseau was sceptical about limiting par-
liamentary power.?** Rousseau underscored the republican notion of dem-
ocratic empowerment through parliamentary action.** The parliament is
seen as the most legitimate venue to ensure republican virtues such as de-
liberativeness, openness, political equality, and electoral accountability.?
Rousseau’s view of parliamentary sovereignty was that it empowers the
legislature to realise the will of the people, with inputs and opposition from
the other branches being seen as threats to individual liberty. Courts play
no role within his concept of democracy and separation of powers, as only
the parliament can protect individual freedom.>¢

Among those who recognise the importance of the separation of powers
principle, there are still different views on what it is for. For some, the
purpose is to ensure ‘efficiency’ in government, where ‘efficiency’ means
‘the matching of tasks to those bodies best suited to execute them’.?*” The
purpose is to allocate power to the institutions best able to exercise it and
secure the goals set for them.?*® The value of separation of powers lies not
only in its protection against the abuse of power but also, and mainly, in its
ability to enhance the organisation’s assertiveness.**

The efficiency argument underlies functional conceptions of the sepa-
ration of powers, where power is allocated based on the branches’ different
core functions. Jeremy Waldron links the value of the separation of powers
to that of the rule of law.?** He considers the separation of powers as a
principle of articulated governance, emphasising the different roles of the

233 C Méllers (2013) 42.

234 JJ Rousseau (1983); F Scharpf, ‘Legitimacy in the Multilevel European Polity’
(2009) 1 European Political Science Review 174; J Cohen, Rousseau: A Free
Community of Equals (Oxford University Press, 2011) 135.

235 J Mashaw (1988) 1699; C Sunstein (1988) 1582; F Scharpf (2009) 174; RD
Doerfler and S Moyn (2022) 821.

236 JJ Rousseau (1983).

27 NW Barber (2001) 59; J Manning ‘Separation of Powers as Ordinary Interpre-
tation’ (2011) 124 Harvard Law Review 1994; WB Gwyn, ‘Separation of Powers
and Modern Forms of Democratic Government’ in R Goldwin and A Kaufman
(eds.) The Separation of Powers. Does it Still Work? (American Institute for Pol-
icy Research, 1986) 32-34.

238 NW Barber (2001) 65.

239 NW Barber (2001) 59; C Mallers (2013) 42.

240  Waldron (2013) 433.

55



branches. Instrumentalist justifications of political authority are rejected,
and the focus is instead on establishing a lawmaking system that corre-
sponds to rule of law requirements of clarity, promulgation, the integrity
of expectations, and due process.?*!

The separation of powers principle also serves the aim of protecting
individual liberty by having the three branches overseeing the activities of
the others.?*? Through mutual control, the purpose is to prevent abuse of
power and the neglect of individual interests. The American founding fa-
thers, who took inspiration from Montesquieu, envisioned a system of
‘checks and balances’ to moderate power and ensure that no single view
can become hegemonic.>* This shows that separation of powers is not only
about keeping the branches separate but also maintaining them in a bal-
anced relationship to ensure the democratic values of the polity. As Leino-
Sandberg and Minkkinen explain, ‘while the balance may be somewhat
dynamic, no one branch should be constantly weaker or stronger than the
other two’ 2*

In this dynamic model, there are two essential dimensions of separation
of powers.?¥ One is the ‘positive’ dimension, which allocates power to
institutions and separates them based on their distinct functions. In this
‘positive’ account, the separation of powers serves as an organisational in-
strument to establish a democratic public authority that can enforce demo-
cratic decisions.?*® This serves the aim of enabling efficient government.
The second dimension is ‘negative’ in the sense that its aim is to curb, limit,
and check government powers to protect individual liberty.?*’

With such an inclusive understanding of the value of separation of pow-
ers, one need not choose between efficiency or liberty. Both can be pur-
sued, as a system of separation of powers is justified by various objectives.
There is no theoretical consensus on why a state needs separation of
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powers.>*® A comprehensive list of normative reasons for the separation of
powers includes the prevention of tyranny, securing a balance between in-
stitutions, ensuring that law is made in the public interest, enhancing effi-
ciency, preventing partiality and self-interest, ensuring objectivity and gen-
erality in the creation of laws, and accountability.?* In the words of Abra-
ham Lincoln, democratic governance is the combination of ‘government
by the people’ with ‘government for the people’.?>® While ‘government by
the people’ connects to the idea of input legitimacy, that is, the participa-
tion of the people in decision-making, ‘government for the people’ links to
the idea of output legitimacy which concerns the effectiveness of public
authority in realising public goods.?*! The legitimacy of the polity depends
on a separation of powers that ensures a balance between individual par-
ticipation, on the one hand, and the legitimacy of pursuing certain policies,
on the other.

2.1.2 Individual and Collective Self-Determination

Separation of powers is a procedural concept, open to various substantive
commitments. Unlike a justification based on achieving certain goals such
as freedom, welfare, or efficiency, it is concerned with the process by
which such goals are pursued.?? As Isaiah Berlin wrote, the defining prop-
osition of liberal democracy is that it mandates means but not ends.?>* The
value of separation of powers lies in its ability to safeguard broader com-
mitments to individual freedom. As Christoph Mdllers explains, public au-
thority is justified by its role in protecting self-determination, which con-
sists of two related sets of values: individual and collective.?** The individ-
ual aspect emphasises personal autonomy, as protected by human rights,
while the collective dimension centres on democratic processes and the
benefits of collective action.
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Emphasising the procedural benefits of separation of powers may create
the impression that positive freedom takes precedence over negative free-
dom, but this is not the case. A commitment to value pluralism does not
disregard negative freedom — the absence of coercion or interference in an
individual’s private actions.?*® Isaiah Berlin saw freedom as a protected
sphere of autonomy from which authorities should keep away.?*® That
sphere of personal autonomy is conceptualised as individual self-determi-
nation. Recognising individual self-determination as a constitutional value
is grounded in the respecting of individual autonomy and the important
role that it plays in democracy.>’

Individual self-determination is legally articulated and protected in the
form of human rights.>>® According to James Griffin, human rights are
grounded in the concept of personhood, which he defines as an individual’s
capacity for autonomy — the ability to assess options and form an independ-
ent conception of a worthwhile life.>** From this perspective, individual
self-determination is not merely the freedom to make choices; it also en-
compasses the legal and moral recognition of a person’s right to do so.
Protecting individual self-determination, by ensuring that each person’s
autonomy is respected within the legal and political framework, establishes
individual legitimacy to the polity.?*

How we see human rights shapes the scope of public power. This sub-
ject has long been contentious — and indeed remains so — due to its political
implications. The debate centres on how broadly rights should be defined
and what considerations might justifiably limit their application. From the
natural law perspective, human rights are ‘pre-political’ — inherent, un-
changeable, and independent of cultural or political variation.?®! From a
legal positivist perspective, human rights are the result of legal decisions.
For instance, Jeremy Bentham dismissed the notion of natural rights as
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‘simple nonsense’.?*2 He argued that all rights are the creation of the state,
asserting that they are the ‘fruits of law, and the law alone’.2* ‘Before the
existence of laws there may be reasons for wishing that there were laws...
but a reason for wishing that we possessed a right, does not constitute a
right’.2** Bentham’s position reflects the idea that human rights emerge
from legal and political processes and therefore cannot override or pre-
clude democratic decision-making. This contrasts with the dominant
Dworkinian perspective of rights as ‘trumps’ — a view that positions human
rights as fundamental constraints on the collective will.?®> In Dworkin’s
framework, rights prevail over laws or conventions and empower the indi-
vidual against majoritarian rule.

Human rights can be understood in two complementary ways. The first
is the formal-legal dimension, which Bentham alludes to. This refers to
human rights as they are defined within a specific legal system. Rights are
developed in constitutions, statutes, and judicial decisions, and their recog-
nition is limited to the sources recognised by that legal order. The second
is the universal dimension. Beyond formal legal texts, human rights also
embody a broader, normative vision grounded in international law and
democratic theory. From this perspective, human rights represent a mini-
mum standard of protection, especially for minorities and marginalised
groups. They reflect universal ethical principles and serve as tools to en-
sure inclusion and representation; particularly where domestic laws fall
short. This thesis views human rights as essential but not supreme values.
As trumps, they would preclude the equally important value of collective
self-determination.

While individual self-determination refers to the protection of personal
autonomy, collective self-determination is the ability of a group of people
to rule itself.>®® It embodies the principle of democratic participation, en-
suring that members of a society have the right to engage in collective de-
cision-making. Acts of the collective derive from the right of individuals
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to pursue shared goals, and such collective action is safeguarded and legit-
imised through democratic procedures.

In a democracy, public power originates from a specific notion of the
people. A community may consist of diverse groups, classes, ethnicities,
and religions, yet a unified collective can only be founded on the basis of
the legal order, primarily through citizenship and voting rights. ‘The le-
gally defined concept of statehood thus transforms a socially amorphous
population into a democratic society’.?” Democracy, at its core, is a system
of self-rule in which those who are governed are also the source of author-
jty.268

Since democratic decisions ‘are the decisions of the ruled’,?® demo-
cratic legitimacy is grounded in individual participation and representation
in the process of lawmaking. At the heart of democracy lie two fundamen-
tal ideals: openness and equality.?”

Openness is a defining condition of a free and democratic society. A
democracy must be receptive to new ideas, shaped by the collective desires
and actions of its members. To be inclusive, the democratic process cannot
exclude any topic or perspective.?’! A key aspect of this process is public
deliberation, which ensures that diverse perspectives are openly debated,
allowing individuals to express their preferences and views. Equally im-
portant is the principle of moderation — democracy must be adaptable and
permit constant revision of goals and policies in response to changing pref-
erences.”’> Without these conditions, democratic decision-making risks be-
coming one-sided and pursuing special interests, which is incompatible
with the idea of democratic legitimacy.?’”®> ‘The democratic process de-
pends on a consensus on the procedure, but also on dissent on the mer-
its”.2"

Equality is a related condition needed to make openness work. In this
context, equality is about the right of individuals to have ‘an equal say and
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participation in the openness that is being established’.?”* This idea is cap-
tured in the Greek term isonomia, which means the equality of political
rights.?’® Freedom of speech, access to information, and regular free elec-
tions are fundamental to the principle of equality. These ensure that all
members of a democratic society can actively contribute to collective de-
cision-making. The essence of democracy lies in its ‘organic, bottom-up
character’, where political decisions emerge from the collective will of the
people rather than being imposed from above by a central authority.?”’
Democratic legitimacy depends on the inclusive participation of the peo-
ple, ensuring that no voice is systematically excluded from shaping the po-
litical order.

Still, people cannot always get their way. While inclusivity is essential,
it is still necessary to find a practical procedure for making decisions. Peo-
ple seem to have, as Hannah Arendt noted, an ‘almost automatic prefer-
ence’ for majority voting.?”® It is based on the idea that when people in
society disagree on a decision, ‘the fairest way to proceed is for them all to
vote, for the votes to be counted, and for the option to be chosen which
attracts the greatest number of supporters’.?”” Majority decision-making is
practical but also fulfils moral criteria. It is neutral before those who lay
the vote, does not give priority to certain individuals, and treats everyone
the same as far as their influence on the vote is concerned.?*°

Dworkin is, however, sceptical towards majoritarian governance. He
argues that majority support does not, in itself, make a decision morally
right.?®! Dworkin challenges certain conditions of majority decision-mak-
ing, mainly the idea of the procedure being neutral as to the moral merits
of the options. Instead, Dworkin seeks a decision-making procedure that
offers some safeguard against the selection of policies that are unjust or
violate individual rights.?®* As explained earlier, Dworkin’s theory of
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rights as trumps loads the dice against certain outcomes and thereby limits
state powers.2%3

Dworkin’s scepticism about how majority governance may impede in-
dividual freedom sheds light on the tension between individual and collec-
tive self-determination. Both sets of values are key to liberal democracies.
Constitutions may often establish the protection of human rights as a form
of ‘pre-state individual freedom’.?* As such, political actors bind them-
selves to certain constraints based on the values and principles they consti-
tutionalise. At the same time, democratic legitimacy hinges on the process
being open to different substantive outcomes, which cannot be predeter-
mined in the name of rights. The conundrum is commonly referred to as
the ‘counter-majoritarian difficulty’:*®> if the constitution restricts the
power of the majority, it narrows the scope of democratic choice; but if the
majority can override it, the constitution ceases to function as a meaningful
check on democratic power.

Crucially, this tension cannot disappear, as one cannot exist without the
other. The protection of human rights requires public authority, and the
collective relies on the individuals who comprise it.?* Individual and col-
lective self-determination exist in an interdependent relationship, as no ex-
pression of a collective will can be recognised as legitimate without the
support of individuals and the expression of an individual will needs recog-
nition in a political community. They are of equal value and should be bal-
anced through the lawmaking process.?®” One set of values should not be
given priority over the other. Some philosophers place certain values above
all else which threaten the negative freedom of individuals. For Marx, it
was equality; for Rousseau, it was fraternity.?®® By the same token, a one-
sided emphasis on human rights can undermine the benefits of collective
action.
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Hence, the coexistence and equal value of individual and collective self-
determination establishes the core purpose of the separation of powers: to
safeguard both liberty and democracy. These values should work as ‘mu-
tual antidotes against each other’s characteristic perversions — as republi-
can collectivism is moderated by the protection of individual liberties,
whereas libertarian egotism is constrained by the institutions of collective
self-determination’.?®® Montesquieu emphasised that democracies do not
inherently ensure the liberty of their citizens.”®® Individual freedom is only
protected ‘in systems of limited government’,®! which the separation of
powers ensures by establishing three distinct and independent branches
that control each other. The limits that may be imposed on public power
are legitimate because they serve to protect human rights and democracy.
Thus, the separation of powers relies both on liberal and republican prin-
ciples to remedy the problems of governance.

2.2 The Meaning of the Principle: Division and
Balance

The principle of separation of powers is associated with different meanings
and marked by ambiguity. One source of ambiguity lies in the word ‘pow-
ers’, which can refer to the branches of government or to their authority to
carry out specific functions such as legislating, executing, or judging.*?
Another source of ambiguity concerns the meaning and stringency of the
‘separation’ requirement. Scholars disagree on whether the separation en-
tails a strict division of three fully independent branches, preventing any
overlap or mutual control, or allows more flexibility, interference, and in-
teraction.?”® The scope of the principle is contested. It is, for instance, con-
tested whether a system of checks and balances ‘is part of, or a departure
from, separation of powers theory’.?* The following two sections discuss
the relativeness of power and the stringency of the separation of powers,
respectively.
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2.2.1 The Relativeness of Power

‘Power’ is a complex term and has different meanings. It can be defined as
the ability to act or produce an effect, legal or official authority, possession
of control over others, and physical might.* This thesis focuses on public
power, which can be defined as ‘a law-based capacity to influence the free-
dom of others’.2% It is related to but different from actual influence. Power
refers to the state of affairs within a relationship — such as between A and
B — while the exercise of power is an attempt by A to influence B.%’ Power
exists within relationships and is understood in terms of the relative power
one actor holds over another. It is a potential driver of change in the posi-
tion and actions of other actors.

As explained above, in the separation of powers context, ‘power’ could
refer to either an institution or the powers of that institution.?”® The ambi-
guity of the term ‘power’ is manifested in the use of such words as ‘judi-
ciary’, which can denote either the noun ‘the judiciary’ as an institution or
the adjective ‘judicial’, describing aspects of judicial power.*” ‘The judi-
ciary’ represents an institutional power, a decision-maker with independ-
ent powers to influence policies and actions. ‘Judicial power’ refers to the
functions and capabilities of the judicial institution. It includes the inter-
pretative powers of the court, and its ability to contribute to lawmaking and
exercise control over other branches.

The scope of power is not given. It depends on how the public actor
uses the tools with which it is vested in relation to others. Discretion refers
to the freedom of decision-makers — their room for manoeuvre and degree
of deliberative freedom. It is the right and scope of institutions to determine
the most appropriate course of action in a given situation.’® As such, dis-
cretion is a fundamental condition of public power, enabling political and
legal institutions to choose their response to political or legal questions.

25 ‘Power’ in Merriam-Webster.com (2011) https://www.merriam-webster.-
com/dictionary/power.

2% J Mendes and 1 Venzke, ‘Introducing the Idea of Relative Authority’ in J
Mendes and I Venzke (eds.) Allocating Authority: Who Should Do What in Euro-
pean and International Law? (Hart Publishing, 2020) 3.

27 JRP French and B Raven, ‘The Bases of Social Power’ in D Cartwright (ed.)
Studies in Social Power (University of Michigan Press, 1959) 259.

2% M Vile (1967) 12; A Kavanagh (2016) 223; J Finnis, ‘Separation of Powers in
the Australian Constitution: Some Preliminary Considerations’ (1967) 3 Adelaide
Law Review 162.

299 J Finnis (1967) 162.

300 p Craig, EU Administrative Law (Oxford University Press, 2012) 413.

64


https://www.merriam-webster.-com/dictionary/power
https://www.merriam-webster.-com/dictionary/power

Without discretion, decision-making would be ‘merely an automatic con-
sequence’, devoid of judgement, adaptability or flexibility.*"!

The extent to which an actor, for instance the judiciary, can exercise
lawmaking power depends on the nature of law and the degree to which
law generates discretion. In this context, it is helpful to consider the theory
of Stufenbau invented by Adolf Julius Merkl and developed by Hans Kel-
sen.’? Stufenbau, meaning a ‘construction’ (Bau) of ‘levels’ (Stufen), re-
fers to a hierarchical construction of the legal system and is grounded in a
dynamic conception of the law. The legal system is made up of a higher-
and lower-level ordering of norms. Legal norms ‘proceed from one level
of concretisation to another, from the constitution to the statute to the ad-
ministrative regulation’ 3%

The determinacy of the norms at the higher level determines the discre-
tion to create new norms at the lower level. This can be illustrated through
the doctrine of direct effect in the EU legal system. Direct effect means
that EU law, when sufficiently clear, grants rights to individuals that na-
tional courts must recognise and enforce.** When a Treaty provision has
direct effect, Member States have limited discretion to act differently.
However, if a provision lacks direct effect, its implementation requires sec-
ondary legislation, such as a directive, to give force to Treaty provisions.
Thus, broad norms grant legislators greater authority to create new norms
through the ordinary legislative process. When constitutional norms are
drafted in vague terms, they allow for greater deliberation by the legislative
and executive branches when they create legal acts.

It is rare for a higher-level norm to be so precise that it entirely restricts
lawmaking at the lower level. If that were the case, the separation of pow-
ers would run more along traditionally accepted lines, with less room for
interpretive flexibility. Given the vague character of law, it is rare for an
actor to have such a clear statutory power that it leaves the actor with no
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power over itself or other actors. As it is possible to approach the law from
different perspectives, law is generally indeterminate. Attempting to dis-
cover the legislative intent can only lead ‘to a possible result, never to a
single correct result’.3® Consequently, since the various institutional func-
tions are performed on the basis of law, power is not static or predeter-
mined. The separation of powers is the result of an ‘ever ongoing process’
of interpreting the institutional power and competences.>*

The confirmation hearing of US Supreme Court Judge John Roberts
contained an illuminating discussion on the connection between law and
politics. Senator Orrin Hatch argued that ‘if a judge crosses the line be-
tween interpreting and making the law, he has crossed the line supporting
his legitimate authority from the legislative branch’s authority’.>*” John
Roberts, in turn, emphasised how difficult it is to draw a line between in-
terpreting and making the law.>® The indeterminacy of law means that
judges need to consider questions of legitimacy and whether the question
should be decided by the court or someone else.*” The difficulty of draw-
ing a line ‘doesn’t relieve a judge of an obligation to draw the line’ .3!°

Since it is impossible to tie the branches strictly to the letter of the law,
one needs to recognise that a power relation is also a matter of politics.*!!
Power should be understood from a broad constitutional perspective — one
that extends beyond the legally defined competences and functions of the
government branches. While constitutions may establish principles such as
the separation of powers, their precise meaning requires ‘hard work of ar-
ticulating, analysing, and implementing those principles’.?!> The legal text
is not sufficient to determine the normative foundations of the constitu-
tional order that could separate the roles of the three branches.>"® The
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separation of powers is not solely the outcome of constitutional design. In
practice, it is the result of institutional practices and choices.3!*

Power is relative as it depends on how each branch perceives its role
and relationship with others. Each branch needs to think about what their
legitimate authority is compared to the others and proceed from that basis.
Questions of whether and how courts should defer to democratically
elected actors or oppose majoritarian preferences to protect minority rights,
and how the political actors in turn should respond to judicial rulings, are
relational >3 They are rarely settled in the written constitutional texts,
which leaves room for discretion in how power is exercised.’'® The multi-
ple ways in which power can be exercised are left to judges, politicians,
and civil servants to figure out as they carry out their functions. As power
is relative, there is no watertight separation between the powers.

2.2.2 The Relational Separation of Powers

The relational approach to the separation of powers explores the nature of
the interaction between the branches. It departs from some traditional ac-
counts of the principle by focusing not merely on demonstrating the divi-
sion between the branches but also on considering the nature of their inter-
actions, including mechanisms of control and lawmaking.

A basic meaning of the ‘separation’ is that it requires ‘an organisational
division of different parts of the polity’ in which the three powers are as-
signed specific tasks and functions.?'” Jeremy Waldron views the principle
of separation of powers as a distinct principle that may work together with
a set of other principles, which he refers to as the ‘touchstones of institu-
tional legitimacy’.>'® He views the separation of powers as a functional
differentiation of powers, emphasising the value of articulated governance.
This principle is different from the ‘division of power principle’, which
‘counsels against the concentration of too much political power in the
hands of any one person, group, or agency’.*"’ It is also distinct from the
system of ‘checks and balances’, which allows one branch to control and
restrain another, the principle of bicameralism, which requires laws to be
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passed by two legislative chambers, and federalism, which delineates pow-
ers between the federal government and the states.>2°

Maurice Vile conceptualises the separation of powers principle in a
similar way to Waldron. Vile is known for expressing the ‘pure’ doctrine
of separation of powers, which calls for a strict division between the exec-
utive, legislative, and judicial branches. This doctrine separates the
branches based on agencies, persons, and functions.*! Through these three
components, the aim is to prevent any single group or person from being
able to ‘control the entire machinery of the state’.’??> For Vile, the ‘mere
existence’ of independent agencies with specific functions is a sufficient
bulwark against the concentration of power. If the branches actively check
each other, they interfere in one another’s function.’* Although Vile con-
cedes that this strict separation has ‘rarely been held in this extreme form,
and even more rarely been put into practice’,*** its three components re-
main relevant to the separation of powers.

The first component of the separation of powers is that of agencies,
which relate to the concept of power as an institution — an independent
decision-maker with the authority to shape rules and policies.*** Separating
power among different agencies is a fundamental aspect of any state that
seeks to disperse power, ensuring the development of ‘autonomous centres
of power with their own institutional interests’.*?® This kind of separation
speaks to a crucial aspect of Montesquieu’s concept of the separation of
powers, namely that each institution represents a specific interest which
allows diverse perspectives to be represented in the lawmaking process.*?’
The structure is particularly needed for ensuring individual self-determina-
tion. For example, if an executive official exercises coercive power over
an individual, it should be carried out within the limits set by law, and any
uncertainty regarding the scope of such powers should be resolved by a
court that remains independent from the public interest orientated policy-
making branches.*
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The division of powers has taken different forms in history. Aristotle
outlined in his treatise Politics three agencies of government: the general
assembly, the public officials, and the judiciary.??® The system of three
branches of government later appeared in John Locke’s Two Treatises of
Government in 1689.3* He defined the three powers as ‘legislative’, ‘ex-
ecutive’, and ‘federative’. While the legislative power referred to the
power of the House of Commons and the House of Lords to enact laws, the
executive had the function of implementing the laws, while the federative
power related to the management of the state’s relations with foreign na-
tions.**! The principle of separation of powers was refined by Montesquieu
to include the judiciary.*** The judiciary was, however, precluded from
control or development of the constitution.>*

The roles and responsibilities of the branches are shaped by both insti-
tutional design and normative ideas about the objectives they pursue. As
Kavanagh explains, the nature of the branches correlates with their func-
tions.*** If the sole aim were to prevent the concentration of powers, this
could be achieved by randomly distributing powers among institutions.**®
Similarly, if the main goal were to ensure control, it could be solved by
implementing institutional checks, regardless of the initial idea of power
distribution.*® However, neither of these alternatives is desirable, as an
effective system of separation of powers requires a more deliberate design
— one that not only prevents dominance but also fosters accountability and
functional governance.

The institutional separation is linked to the idea of specific functions,
the second component of separating the branches. Most constitutional
states frame the allocation of power in similar ways, with three broad cat-
egories of functions being carried out by the legislative, executive, and
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judicial bodies.**” These functions can be sketched out in the following
way. The legislative branch serves as the state’s deliberative and repre-
sentative assembly, responsible for enacting laws for the community .33
The judicial branch, comprising the court system, interprets and applies
these laws to individual cases. Meanwhile, the executive branch has a dual
role: it both initiates and proposes legislation while also ensuring its im-
plementation. The executive contains the political government and the law-
bound administration. Margit Cohn argues that the executive epitomises an
‘irresolvable tension between its role as executor of the law, under the sep-
aration of powers ideal, and its function as manager, or dominant decision-
maker in the political sphere, in which it acts above and beyond the law’.**
This idea of the branches exercising core functions is likely to remain
unpersuasive to some, who refer to ‘impure’ decision-making tasks such
as judicial lawmaking, delegated lawmaking by the executive, and parlia-
ments acting as administrative organs or courts, which undermine the be-
lief that there can be a core function to each branch.**® The process of law-
making is held to be too complex and multifaceted to be neatly divided
along functional lines. Overlapping functions are significant and unavoid-
able. Even activities that are commonly associated with one of the three
branches may involve the exercise of powers or functions that might be
thought to belong to one of the others.>*! As Victoria Nourse argues, it is
an ‘open secret that the departments all perform the functions of the other
branches’.>** The functional separation should instead be seen as a differ-
entiation of powers. ‘Separate institutions can share powers and functions,
whilst performing different roles in the joint enterprise of governing’.3#
Given the possibility of overlapping functions within a system of sepa-
ration of powers, it is crucial that there is no overlapping membership
among the branches. This is the third type of separation in Vile’s model.
The separation of persons is based on the idea that individuals should not
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serve in different agencies or exercise several types of powers.*** Other-
wise, it would be difficult for the institutions to hold each other accountable
if the same individuals served in both branches.

The dangers with personal accumulation of power for the protection of
individual freedom makes it essential to ensure the independence of the
branches. This risk was recognised by Montesquieu*** who argued:

When the legislative and executive powers are united in the
same person or body, there can be no liberty, because ap-
prehension might arise lest the same monarch or senate
should enact tyrannical laws, to execute them in a tyrannical
manner. Again, there is no liberty, if the judiciary is not sep-
arate from the legislative and executive. Were it joined with
the legislative, the life and liberty of the subject would be
exposed to arbitrary control; for the judge would be then the
legislator. Were it joined to the executive power, the judge
might behave with violence and expression.

The principle of independence means that each branch should have its
own organisation and the autonomy to make decisions in line with its own
logic and will. A defining feature of a legitimately functioning court is its
independence from the legislative and executive branches.**® Central to
this is an independent system of appointments that prevents judges from
being selected by and reliant on the other branches. Equally important is
the judiciary’s ability to rule on cases free from undue interference, induce-
ments, pressure, or threats.>¥

While these normative criteria for separating the branches are crucial,
they do not exhaust the meaning of the principle.**® Separating the
branches based on institutions, functions, and persons enables specialisa-
tion and more effective government. In turn, it sows the seeds for ensuring
the ‘negative’ dimension, namely to limit and control power. As explained
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in Section 2.1, the US Constitution rejects a ‘pure’ separation as it empha-
sises the need for ‘checks and balances’.>%

The intention of separating powers in the US was to bind the ruler by a
strong institutional system.*® The principle of checks and balances has
been defined as a ‘control mechanism’ existing ‘within a system whose
purpose is to secure an equilibrium among elements constantly tending to
increase their authority’.%! Each branch is supposed to exercise some con-
trol over the others, by blocking or criticising decisions, to produce a bal-
ance of power and interests in the democratic process.’> As Justice
Brandeis wrote in Myers v US, the purpose of the principle is ‘not to avoid
friction, but, using the inevitable friction incident to the distribution of the
governmental powers among three departments, to save the people from
autocracy’.>>

Including checks and balances in the system of separation of powers
means that the branches are not entirely autonomous and independent.*
Rather than functioning as ‘institutional silos’, they operate as interdepend-
ent authorities.’> Though the institutions are independent of each other,
they are interdependent in various ways. They are connected in the law-
making process and exercise control over one another. As Justice Jackson
explained: ‘While the Constitution diffuses power the better to secure lib-
erty, it also contemplates that practice will integrate the dispersed powers
into a workable government. It enjoins upon its branches separateness but
interdependence, autonomy but reciprocity’.**°

The idea of checks and balances is not limited to institutions at one level
of government. I take a broad approach to the principle of separation of
powers — one that extends beyond the horizontal division between institu-
tions at the same level to include the vertical relationship between higher
and lower levels of government within a federation or federal-like struc-
ture, such as the EU. The principle of federalism establishes that separation
of powers can be applied not only horizontally but also vertically in the
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354 M Hapla (2021) 75.

355 A Kavanagh (2024) 408.

356 Youngstown Co v Sawyer (1952) 343 US 579 [635].

72



context of a multilevel political system.*” Crucially, this relates not only
to the different sets of competences of the federal and state level but the
relations between federal and state actors.**® Different levels of govern-
ment should be able to compete with each other within the separation of
powers framework. ‘Diversity sustains freedom’, Madison argued. ‘Extend
the sphere, and you take in a greater variety of parties and interests; you
make it less probable that a majority of the whole will have a common
motive to invade the rights of other citizens’.>*

In essence, to be capable of safeguarding individual and collective self-
determination, the principle of separation of powers should be seen as dy-
namic and broad. While independent, the branches should oversee the ac-
tivities of the others. It cannot therefore be said that one of the components
would have preference over another. If the principle of separation of pow-
ers were solely about independence, the public authorities ‘could start liv-
ing their own lives’, which could lead to arbitrary decision-making.*®® At
the same time, the system of mutual control cannot be favoured either.!
Prioritising the control aspect could weaken the division of powers and the
system’s effectiveness. To understand these dynamics, the separation of
powers is seen from a relational perspective which not only highlights the
separation of the branches but also reveals the ways in which they interact.

2.3 The Relational Separation of Powers in Practice

While the relational separation of powers accepts and encourages contact
between the branches, it is not a free play of forces. Considering the distinct
roles of each branch, they might on occasion need to exercise mutual re-
spect or control.> Respect is a key component to government efficiency
and functionalism, while control is needed to keep the branches in their
proper places. The next two sections analyse how the relational model of
separation of powers can work in practice. The first subsection discusses
how Aileen Kavanagh’s concept of the ‘collaborative constitution’ works
together with an agonistic separation. At times a collaborative form of
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decision-making should be exercised in the spirit of mutual respect and
loyalty, yet when values of individual and collective self-determination are
at stake, the branches should engage in conflicts and fill out their roles.
This argument is developed in the second subsection where the role of
counter-majoritarian forces is discussed.

2.3.1 Collaborative and Agonistic Separation of Powers

Unwritten norms of constitutional behaviour are essential to the relational
model of separation of powers. As explained in Section 1.3.1, such norms
frame the roles of the branches of government.>** While functionalism of-
fers one approach to distinguishing the branches, it is too rigid to effec-
tively guide their interactions. Instead, collaboration and agonism are key
norms that define institutional roles and responsibilities. Both of these
modes of institutional relations are necessary, and together they serve as
the guiding principles of institutional interactions.

Let us start with collaboration as a norm that structures institutional re-
lationships. Collaboration is grounded in the value of inter-institutional
comity — the mutual respect that the branches owe one another.*** Steven
Levitsky and Daniel Ziblatt have conceptualised respect as a pivotal norm
for institutional interactions and characterised it as one of the ‘shared codes
of conduct’.>%> Respect rests on the belief that constitutional democracy is
sustained through constructive and cooperative institutional relationships.
In a collaborative framework, the branches should function as complemen-
tary actors rather than rivals. They have a shared responsibility for ‘imple-
menting the Constitution with other institutions of government’,*¢ and all

three branches are seen as engaged in a ‘common constitutional project’.*¢’
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The respect that each branch owes the others boils down to two require-
ments: giving leeway to the other institutions when they perform their
functions and supporting their decisions.>*®® The leeway requirement de-
mands that each branch respects the jurisdiction of the others and recognise
that other institutions may have more authority to perform a certain func-
tion. Each branch of government has a distinct role to play and should,
therefore, respect the authority of the others.*® Respect also means that the
branches are required to actively support the decisions of the others. The
administrative executive is expected to implement the decisions of the leg-
islature and the courts are expected to interpret the rules in a manner that
upholds their underlying intent.>”

The interdependence of the branches is crucial to the collaborative
model. The branches are thought of ‘not as solitary entities confined to one
single function, but as constituent parts of a joint enterprise, each with their
own role to play’.*’! Each branch contributes in different ways throughout
the lawmaking process. The political executive initiates the lawmaking
process by proposing new legislation. The legislature deliberates and en-
acts the legislation which the courts then interpret and apply in specific
cases.’” Through respect and support, the collaborative model envisions a
productive relationship that makes the system work. This is why the exec-
utive and the legislature must respect the judiciary’s role of adjudication,
just as the courts must respect the political branches’ lead roles as lawmak-
ers in a democratic system.’”

While each branch should be careful not to exceed its prerogatives, it
also has a duty to fulfil its distinct role and responsibilities. Collaboration
should not turn into collusion, which occurs when branches abandon their
functions and adopt the perspectives of others in the pursuit of effective-
ness.’’* This undermines the separation of powers as the branches blur in-
stitutional boundaries and weaken accountability. For example, the legis-
lature becomes a mere ‘rubber stamp’ for the executive when laws are
passed without meaningful debate, while the judiciary colludes if it accepts
executive overreach by disregarding legal constraints.’”> As Waldron puts
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it, the branches have an ‘integrity of their own, which is contaminated
when executive or judicial considerations affect the way in which legisla-
tion is carried out, which is contaminated when legislative and executive
considerations affect the way the judicial function is performed, and which
is contaminated when the tasks specific to the executive are tangled up with
the tasks of law-making and adjudication’ 37

The collaborative conception does not deny the inevitability of conflicts
or the need for control. Checks and balances are seen as a constitutive part
of collaboration.?”” Control mechanisms are required to prevent usurpation
of power, to maintain the separation, and to mitigate risks of abuse of
power. A well-functioning collaboration needs a ‘healthy opposition’ and
tension between the branches of government to enable accountability and
channel new perspectives into the lawmaking process.’”

Conlflicts are, however, not just valuable to good collaboration. They
are needed to ensure accountability and a balance of interests. The value of
conflicts is captured in the conceptual choice of agonism. It accompanies
norms of collaboration to ensure that the branches act with respect as well
as assertiveness.

Agonism originates from the Greek word agon, which in English is said
to refer to ‘the competitive struggles and rivalries that permeated Greek
life in the general fight for success and survival [...], especially philosoph-
ical, legal, and public debates; action between opposing sides in war; med-
ical disputes’.*”” While agon emphasises the pursuit of victory, it also val-
ues the struggle itself. Originally, agon was shaped by principles that res-
onate with the separation of powers: contests were to be open, fairly con-
ducted, and governed by procedural norms respected by all participants.®
In the context of the separation of powers, agonism provides that the three
branches should actively engage in the lawmaking process and exercise
control over one another. They must assert themselves and not merely
strive to cooperate. Anna Wallerman Ghavanini explains: ‘A functional
balance of powers should resemble less a friendly alliance than a jealous
rivalry. If that rivalry is laid to rest, democratic rules are set aside’.*®!
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The quote reflects Chantal Mouffe’s concept of agonistic pluralism. It
frames the goal of democratic politics ‘to construct the “them” in such a
way that it is no longer perceived as an enemy to be destroyed, but as an
“adversary”, that is, somebody whose ideas we combat but whose right to
defend those ideas we do not put into question’.3®? Political conflicts are
inevitable but should not be concealed through consensual decision-mak-
ing, which results in ‘a temporary result of a provisional hegemony, as a
stabilisation of power and that always entails some form of exclusion’.%3
Conlflicting interests should be visible and represented in the institutional
interactions.*®* Thus, agonism should play out between actors as a sort of
role-play where they represent different interests and come into construc-
tive conflict on the basis of these roles.

Agonism is different from deliberative models of democracy. The cor-
nerstone of Jiirgen Habermas’ political theory is that ‘only those statutes
may claim legitimacy that can meet with the assent of all citizens in a dis-
cursive process of legislation that in turn has been legally constituted’.*>
His discourse theory is grounded in the peaceful reconciliation of conflict-
ing interests.**® The problem with this theory lies in its assumption that
discourse can establish a common interest.*®” It overlooks the inherent an-
tagonism in politics and the challenges — perhaps even the undesirability —
of achieving universal agreement.

Some positions are fundamentally irreconcilable. As Lawrence B So-
lum argues, ‘not every constitutional question lends itself to compro-
mise’.*®® When fundamental interests are involved, agonism is a moral im-
perative. Acknowledging this point, Mouffe emphasises the need for insti-
tutional mechanisms that allow individuals to express their preferences.*’
Political struggles should be brought to the fore in the political sphere and
play out in an open and inclusive lawmaking process.
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Unlike collaboration, agonism is not aimed at achieving closure but at
fostering openness. It is meant to spur debate, not consensus. Agonism is
not merely a way of limiting government, in the sense of curbing its action.
The idea is to channel conflict and open up the decision-making process to
enable access to individuals at different points.3*® In this way, agonism is
also different from the principle of checks and balances. While it does con-
tribute to the control of public power, its scope is broader, promoting a
more inclusive and dynamic democratic process.

The political contest should be as open as possible to avoid the exclu-
sion of political voices and interests. Bonnie Honig highlights the role of
law in disciplining the political sphere to safeguard political contesta-
tion.**! Panu Minkkinen takes a similar position. Democracy is in Mink-
kinen’s view measured by its ability to keep the political space open.* He
has developed an account of ‘agonistic separation’ that incorporates both
forms of self-determination and accommodates the conflict that may arise
between individual and collective self-determination. Drawing on
Lefort,*”* Minkkinen emphasises the difficulty of fixing these interests into
formal law and the need to incorporate them into the institutional interac-
tions.** For instance, the judiciary is authorised to intervene in the law-
making process through assessments and deliberation on human rights and
the potentiality of such interventions ‘creates stability through mutual de-
terrence’.**> Agonism can bring to light hidden conflicts and allow these to
play out between actors, thus potentially creating a balance of interests by
allowing actors to complement each other and cover interests overlooked
or violated by others.

As agonism prescribes that the branches should assert themselves, it can
make state action more difficult.>*® Yet, agonism should not turn into an-
tagonism, which could work against democracy. While agonism envisions
constructive conflicts within a shared framework of governance to foster
debate, antagonism represents a more destructive relationship among the
branches, where they primarily work to undermine each other. The politi-
cal environment of the United States shows the dangers of such
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constitutional behaviour. Extreme partisanship and combative political re-
lations have made conflicts destructive. The political and legal system have
become dysfunctional as ‘reasoned debate has devolved into petty bicker-
ing’.*7 Agonism must therefore be prevented from turning into destructive
antagonism that threatens the norms of openness, fairness, and respect. It
is just as dangerous when the branches ‘fail to exercise their powers as
when they seize new ones’ 3%

Neither excess consensus nor excess conflict is good for democratic
governance. The separation of powers should operate neither as an assem-
bly line where the branches are simply added parts to an assembly moving
from one station to another without the possibility of going back, nor as
purely rivalrous actors seeking to win every constitutional showdown.
Therefore, the guiding norms of institutional interactions include, on the
one hand, mutual respect and support, and on the other, mutual control and
assertiveness. Collaboration and agonism can thereby act as mutually sta-
bilising factors. Thus, eventual disagreements need not always play out in
open disputes, but it should be a possibility. No branch is meant to have
the final word as a balance is to be created continuously through the ex-
change of arguments and perspectives.**® Without this possibility, the in-
dividual could either end up with too much power, which limits the scope
of democratic manoeuvre, or be left without much freedom because there
is too much emphasis on the benefits of collective action.

2.3.2 The Judicial-Political Divide: What is the Role of
Counter-Majoritarian Forces?

Law and politics are intertwined, but courts must be cautious not to over-
step their role and substitute the political powers for their own. A strong
and independent judiciary is crucial for liberty and democracy but judicial
power should be exercised in a way that upholds the separation of pow-
ers.*® Courts face a delicate challenge: they must respect the will of the
majority while safeguarding the rights of minorities. This section explores
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how collaborative and agonistic norms of the institutional interactions
shape the role of the judiciary.

To understand the relative authority of the judicial branch, it is useful
first to sketch out the basic claims to legitimacy of the three branches. First,
the legislature’s main legitimacy asset is its democratic legitimacy, which
it draws from democratic elections.*”! The legislature is the only branch
where all members are elected as representatives of the people. Joana
Mendes and Ingo Venzke argue that the parliament is the most important
site of lawmaking because it is ‘the most representative and inclusive in-
stitution’.*2 Mollers argues that the legislature institutes a democratic le-
gitimacy by ‘articulating an autonomous democratic self-determina-
tion’.**® John Stuart Mill similarly described the British House of Com-
mons as the nation’s ‘Committee of Grievances’ and ‘Congress of Opin-
ions’ where every interest and perspective can be presented.** The vital
function of parliaments is to deliberate on legislative proposals and debate
ideas publicly.*” From this perspective, the legislative branch could argu-
ably be seen as primarily responsible for making value choices.

Second, the executive branch is associated with different types of legit-
imacy depending on the type of power exercised. When agencies imple-
ment legislation, they gain legitimacy from the principle of legality of ad-
ministration, whose ideals are accuracy and efficiency.**® Their role is not
to argue and pursue new policies but to undertake the actions needed to
achieve the legislative intentions. They have a preset obligation and a duty
to cooperate. With parliamentary oversight and judicial review, it can de-
velop specialisation and expertise which legitimises administrative auton-
omy.*’ The political executive, that is, the government, benefits from sim-
ilar sources of legitimacy as the legislative branch. A political government
is democratically formed and can ground its authority on inclusiveness and
direct representation and thus assume political leadership.**®
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Third, the legitimacy of the judicial branch depends on how it relates to
the legal framework.*”® The different legitimacy claims the branches can
make are reflected in the ‘distribution of the possibilities for access to dif-
ferent sorts of reasons’.*!% In contrast to the legislature, courts do not have
unlimited access to normative argumentation.*!! While the legislature
works within discourses of norm justification, the judiciary works within
discourses of norm application.*'? The formalist perspective of the judicial
role has a rule of law value. It is grounded in the right to be reasonably
certain of the general requirements imposed by the law.*3

Legal reasoning is more complex though than is suggested by the idea
of predetermined rules.*'* When considering the work of judges, it is al-
most impossible to make a clear-cut distinction between law application
and lawmaking. As acknowledged in Section 2.2, rules are rarely so deter-
minate that they can be applied by mere deductive reasoning. Since legal
interpretation involves judgement and discretion, judges also play a role in
lawmaking.

Judicial lawmaking is, however, different from and more limited than
that of legislators. Lawmaking is not only the process of enacting new pol-
icies through legislation; it also includes the contributions of the judiciary
that make law by clarifying, extending or expanding legal provisions.*!
The legislature, by contrast, can make ‘radical, broad-ranging changes in
the law, which are not based on existing legal norms’.*!® Thus, there is still
a difference between ‘legislative powers of lawmaking (ie powers to make
legally unprecedented laws) from judicial powers of lawmaking (ie powers
to develop the law gradually using existing legal resources)’.*!”

The legitimacy of judicial lawmaking and review can be approached
from different perspectives. In a functional account, there is a hierarchy
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among the branches where the judiciary has a subordinate position to the
political actors. Waldron’s case against judicial review is based on the view
that the only legitimate way of settling disputes about value choices is to
confer such decisions to the legislature, which makes decisions openly with
room for opposition and debate.*'® ‘By privileging majority voting among
a small number of unelected and unaccountable judges, it disenfranchises
ordinary citizens and brushes aside cherished principles of representation
and political equality in the final resolution of issues about rights’.*! In-
stead of reopening general considerations, courts should rely on the will
and legal understanding of the political lawmakers.

From this perspective, the legitimacy of courts is grounded in republi-
canism — a model of democracy placing great emphasis on majoritarian
processes and public deliberation.*® Courts have a complementary role in
relation to the legislative and executive branches. They derive their legiti-
macy from a thin conception of the rule of law, which stresses ‘the formal
or instrumental aspects of the rule of law — those features that any legal
system allegedly must possess to function effectively as a system of laws,
regardless of whether the legal system is part of a democratic or non-dem-
ocratic society, capitalist, liberal etc’.**! Counter-majoritarian practices
grounded in higher legal norms such as human rights can therefore stand
in tension with this functional, hierarchical model as they enable the judi-
ciary to challenge democratic decisions. Through constitutional review, the
minority could use litigation to override the majority, which risks under-
mining the democratic legitimacy of the legal system.**

The role of courts is different from a merits approach.*® According to
this view, courts are allowed to act in the interest of the individual or the
collective to contest political decisions. A thick conception of the rule of
law includes elements of political morality.*>* The dual objectives of indi-
vidual and collective self-determination expand the understanding of what
constitutes judicial legitimacy. Given that all branches share the
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responsibility for upholding the constitutional values of the polity, the ju-
diciary also serves as a ‘trustee’ of the people.**® The judiciary is also re-
sponsible for ensuring that the rights of individuals are respected and that
the democratic procedures are followed.**

Through constitutional review, the judiciary can serve as a protector of
rights and democracy. ‘As unelected officials, they can provide a correc-
tive to some of the energies which animate normal politics, such as those
of political interest and power’.**” Courts can make an important contribu-
tion to the protection of individual self-determination by recognising and
enforcing the human rights which form part of the constitutional frame-
work binding executive and legislative actors.*?® They can also safeguard
collective self-determination by overseeing the democratic process.*” As
explained in Section 2.1, democratic legitimacy is formed by the ob-
servance of certain values, such as openness, public deliberation, and po-
litical equality. This means that the legislature ‘is not free to set the rules
that define the democratic process and create its own legitimacy’.*** This
insight underpins the case for constitutional review, which may be neces-
sary to uphold the democratic legitimacy of legislative action.*’! As An-
toine Garapon argues, courts should serve as ‘gardien de promesses’, pro-
tecting constitutional values.**

The difficulty lies in how courts can serve this representation-reinforc-
ing function without disrupting the balance of powers. After all, the rela-
tionship between the branches is not hierarchical, with neither the courts
nor the legislature reigning supreme. The relational separation of powers
entails a more complex dynamic and intends to produce a balance between
them.*** While the judiciary should identify risks to human rights protec-
tions, this does not mean that rights are trump cards. Rights provisions, as
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indeed law in general, may be so open-ended and vague that they can take
on a life of their own. Using indeterminate concepts, the court could do
almost anything and make itself very powerful. Constitutional principles
and rights are all potentially intrusive tools, which the courts should use
with ‘caution and care, sensitive to considerations of institutional compe-
tence and legitimacy’.** Although judicial reasoning harbours a lot of
power, courts should not use it to such a degree that it closes the lawmaking
process to further input.**® The guiding principle of the judiciary is one of
judicial supervision, not substitution.**® The court is a ‘guardian, but not a
guarantor’ of either individual or collective self-determination.**’

The debate about the role of the CJEU exemplifies the conundrum fac-
ing courts in general. The early expansive court rulings that helped the har-
monisation of EU law were criticised for going too far. Through expansive
interpretations of EU law, the Court was viewed as an ‘activist’ court, mak-
ing decisions that ought to be taken by elected officials.**® Yet, excessive
deference to political choices is also problematic from a separation of pow-
ers perspective.*? Increasing the room for manoeuvre of political institu-
tions where judicial review is needed weakens the credibility of the judicial
branch. This is particularly so when the rule of law or human rights are
threatened.

The requirement to balance between restraint and assertiveness ensures
a certain flexibility and adaptability to the exercise of judicial power. As
the judicial review can reduce the scope of political manoeuvre, it should
be exercised with varying degrees of intensity, depending on the severity
of the threat and alternative mechanisms of protection within the legal
framework.*** Fundamentally, this means that litigants cannot always win
when they bring cases against the political branches. Judicial review can
still be an effective mechanism for individual representation if it is exer-
cised in the spirit of agonism. As explained in the previous section, ago-
nism is not only about the victory but the struggle itself. Actual
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intervention is not always needed. The potentiality of judicial intervention
can be an effective constraint on the political branches.*!!

The essence of this conceptualisation of judicial power is the balance
sought between collaboration and agonism, requiring courts to assert them-
selves through rights and constitutional principles while respecting the leg-
islature’s authority to make value-based decisions. As the fundamental aim
is to ensure interest representation, the judiciary cannot always push back
against legislation, but it does call for the judiciary to take an active, pro-
tective role. The constitution represents the supreme law, and the guarding
function of the court means that it may limit the permissible range of leg-
islative action but should not remove issues from the realm of political de-
cision-making. The role of the court is to provide an added channel of par-
ticipation and representation. It is not a forum for individuals to always
vindicate themselves against problematic decisions. Courts can give voice
to the marginalised and ensure representation by considering and docu-
menting the relevant interests at stake. As such, the effects of judicial de-
cisions can be subtle but effective in changing the public view.** Even if
the litigants lose, they can succeed in ‘raising the profile of an otherwise
marginal issue” and place it on the political agenda.*?

2.4 Separation of Powers in the EU

In this section, I examine separation of powers in the EU context. The EU
Treaties do not refer to the separation of powers principle, and the alloca-
tion of powers among EU institutions is far from the functional concep-
tion.*** Yet, despite the somewhat unorthodox forms of governance in the
EU, the principle of separation of powers remains useful for assessing in-
stitutional interactions. It is, after all, a principle for good housekeeping.
This argument is made by, first, showing how separation of powers is rel-
evant and useful in the EU context and, second, applying it to the EU and
outlining the three branches of the EU and their respective roles and re-
sponsibilities.
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2.4.1 The Sui Generis Nature of the EU: Is Separation of
Powers Relevant Here?

Despite a longstanding debate about the EU’s ‘democratic deficit’, separa-
tion of powers is rarely considered a potential solution. The sui generis
nature of EU lawmaking, particularly the blurred lines between executive
and legislative responsibilities at the EU level, is held against the use of
the separation of powers principle.*** However, it is precisely such chal-
lenges that make it relevant to consider how the EU conforms to the prin-
ciple of separation of powers.

Obstacles remain though in applying the principle of separation of pow-
ers to the EU context. According to Article 10 TEU, the EU is founded on
representative democracy and the citizens are directly represented at the
EU level in the European Parliament. Still, it is a different ‘type of beast’
from the nation-state.**® As a co-legislative power, the Parliament has
struggled to ‘translate the voice of the electorate’ into a political agenda,
unlike national parliaments in parliamentary democracies.*’” While the
weak parliamentarism in the EU adds to the ‘democratic deficit’, Damian
Chalmers explains that most EU citizens would not ‘accept as a solution to
the EU’s democratic deficit a single Union Parliament based on universal
suffrage, with all votes weighted equally, which would have a monopoly
over EU law-making’.**® The reason is that the EU relies on the support of
the Member States, which have their own set of institutions. As such, the
EU rests on a ‘dual structure of democratic legitimacy’.** The EU is com-
posed not only of the body of EU citizens collectively but also of the vari-
ous peoples of Europe organised in and by their national political sys-
tems.*° Such a dual structure instructs the EU not to replace the democratic
structures of the Member States but to supplement them.*’!

The complementary nature of the EU is also visible in its origin as an
international organisation, where power typically is derived from the
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objectives pursued. A distinctive feature of international organisations is
how they act as ‘derivative subjects in the international legal order’.*? Un-
der the principle of speciality, these organisations operate within the man-
date conferred on them by states. The specialised nature of international
organisations to pursue certain objectives means that they have a narrower
and more static and goal-specific approach to lawmaking.*>

This functional orientation is evident in the early stages of the European
project, which resembled a form of international organisation with clearly
defined economic aims. The European Coal and Steel Community (ECSC),
for instance, concentrated on economic growth, employment, and material
welfare of the people of the EU (Article 2). Similarly, the European Eco-
nomic Community (EEC) focused on building the internal market (Article
2 EEC Treaty). By framing the EU as a political project, greater emphasis
was placed on achieving effective integration rather than maintaining sep-
aration of powers, which could have obstructed the process.***

Over time it has become less relevant to viewing the EU as merely an
international organisation with derivative power. While market-oriented
economic objectives remain central, they are no longer the sole focus. The
EU has evolved into a polity with a broad and deep policy agenda, with
institutions increasingly distant from national control due to its exclusive
competences and majoritarian decision-making. The richer teleology of re-
cent treaties has expanded the EU’s scope, transforming it from a special-
ised international organisation into a more powerful entity. In addition, the
EU has become a polity that aims to promote and defend various values,
such as respect for human dignity, freedom, democracy, equality, the rule
of law, and human rights, which further marks its departure from the func-
tional logic of a specialised international organisation.*® Thus, the time is
now ripe to explore the EU’s separation of powers.

Despite elevating democratic principles to the forefront of EU constitu-
tionalism, the principle of separation of powers remains absent from the
Treaties. The Treaties contain no explicit reference to the separation of
powers, which means that the principle lacks formal recognition in EU law.
Separation of powers also appears undervalued in the lawmaking process.
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The EU emphasises inclusivity and consensus in decision-making, which
has led to a notion of the EU as a ‘consensus democracy’ due to the coop-
erative nature of institutional relations.**® One of the risks is that existing
political alternatives and conflicts are concealed. Consensual forms of de-
cision-making can also lead to blame-shifting and blame-avoidance strate-
gies.*” Blurred decision lines in the legislative process make it difficult to
identify those responsible and hold them accountable.*® The EU would
therefore benefit from more contestation.

As the EU exercises functions that impact human rights and democratic
decision-making within the Member States, its legitimacy now depends on
both collective and individual self-determination. The principle of separa-
tion of powers has the potential to promote these values. The idea is that ‘a
government structure composed of autonomous institutions creates a situ-
ation in which a single institution is typically unable to unilaterally accom-
plish a policy end’.*? If the branches are somewhat balanced, each needs
to convince the others of the value or permissibility of its actions, which
creates an ongoing process of justification.*® Applying this perspective to
the EU can broaden the understanding of its democratic legitimacy.

There is a complex set of principles in EU law guiding EU-national
relations and the scope of powers of the EU institutions. The principle of
conferral under Article 5 TEU entails that the EU can only act within the
limits of the competences expressed in the Treaties. The use of those com-
petences is, in turn, governed by the principles of subsidiarity and propor-
tionality. The principle of subsidiarity, outlined in Article 5(3) TEU, holds
that the EU ‘shall act only if and in so far as the objectives of the proposed
action cannot be sufficiently achieved by the Member States’. Along the
same lines, the principle of proportionality, defined in Article 5(4) TEU,
mandates that ‘the content and form of Union action shall not exceed what
is necessary to achieve the objectives of the Treaties’. According to the
principle of national procedural autonomy, the exercise of EU law at the
national level is governed by the rules of the Member States.*!
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Member States are free to establish their own national procedural rules
to govern the exercise of EU law as long as the principles of effectiveness
and equivalence of EU law are respected. While the principle of effective-
ness means that national measures ‘must not render practically impossible
or excessively difficult the exercise of rights conferred by Community
law’, the principle of equivalence means that the national rules ‘governing
actions for safeguarding an individual’s rights under Community law must
be no less favourable than those governing similar domestic actions’.*6
These principles relate to the principle of sincere cooperation laid down in
Article 4(3) TEU and the principle of primacy of EU law stipulating that
where a conflict arises between EU and national law, EU law prevails.

Separation of powers has been mainly expressed in the EU via the con-
cept of ‘institutional balance’.** Through case law it has been established
as a legal principle for governing the institutional relations at EU level. In
the case of Meroni, the Court referred to ‘the balance of powers which is
characteristic of the institutional structure of the Community’.*** Later in
the case Chernobyl, the Court defined the institutional balance as ‘a system
for distributing powers among the different Community institutions, as-
signing to each institution its own role in the institutional structure of the
Community and the accomplishment of the tasks entrusted to the Commu-
nity’.46

Under this definition, institutional balance is closer to a functional sep-
aration of powers — as it emphasises the distinct prerogatives of each insti-
tution — rather than a dynamic balance of power. AG Trstenjak has argued
that the ‘institutional balance within the Community is not based on the
principle of the separation of powers in the constitutional-law sense, but
on a principle of the separation of functions, whereby the Community’s
functions are intended to be exercised by the organs which are best placed
to perform them under the Treaties’.*® As such, institutional balance
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reflects a narrow, functional conception of separation of powers, focusing
on the Treaty-based allocation of power at the horizontal level.*’

Lenaerts and Verhoeven have conceptualised institutional balance in a
way that comes close to expressing the central value of separation of pow-
ers to ensure the representation of diverse interests. They claim that ‘insti-
tutional balance requires the makers of the European constitution to shape
institutions and the interactions between them in such a manner that each
interest and constituency present in the Union is duly represented and co-
operates with others in the frame of an institutionalized debate geared to-
wards the formulation of the common good’.**® This framing of institu-
tional balance has the potential to offer more substance, at least when it
comes to acknowledging the value of interest representation in the EU.
Since it is grounded in the tradition and objectives of the separation of
powers, I consider this principle a more useful framework. It allows for the
use of a richer and more comprehensive legal and political standard for
analysing institutional interactions.

Despite lacking any explicit textual home, it would be wrong to reject
the principle of separation of powers. As Waldron explains, ‘not every-
thing to which a constitutionalist political theory commits us is found in
our Constitution’.*® Separation of powers is a key tenet of constitutional-
ism and plays a fundamental role in constitutional analysis. It serves a
range of constitutional values and provides a theory of institutional rela-
tions that is well-founded given the EU’s long-standing problems with in-
stitutional separation. While Member States wield significant power within
the EU and the EU institutions work in close relationships to ensure effec-
tiveness, their authority should be assessed within a broader constitutional
framework that resonates with citizens. Even as the collaboration ‘strains
against the constitutional leash’,*° it must be checked and balanced. The
key point is that the EU exercises functions that impact the participation
and rights of individuals, not whether the Treaties express a separation of
powers principle.
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2.4.2 The Three Branches of the EU

A normative concept, such as the separation of powers principle, is con-
strained and developed by the basic contours of the constitutional context
in which it is applied. As Gardbaum observes, ‘constitutional design cre-
ates different basic structures of democratic politics’.*’! That is why it is
necessary to consider what kind of polity the EU is when applying the sep-
aration of powers principle. This section analyses the form of governance
in the EU, identifies the three branches of the EU, and discusses how col-
laboration and agonism fit in the EU context. By reflecting on these ques-
tions in relation to the content of the Treaties, the principle of separation
of powers is operationalised for the EU-specific inquiry pursued in this
thesis.

The EU is unique in that it combines supranational governance, where
institutions like the European Commission have authority over certain pol-
icy areas, with international cooperation, where national governments re-
tain control in other areas, such as foreign policy. This blending of supra-
nationalism and intergovernmentalism makes it suitable to view the EU as
a polyarchic and multilevel construction. First, polyarchy, a term coined
by Robert Dahl, refers to a system in which public power is exercised by a
plurality of actors. It applies to a polity where ‘power and authority over
public matters are distributed among a plurality of organizations and asso-
ciations that are relatively autonomous in relation to one another and many
cases in relation to the government of the state as well’.*’? This is particu-
larly evident in the EU, where a wide range of institutions are involved in
the lawmaking process. Second, multilevel governance describes the dis-
persion of power across levels of government, which is demonstrated by
the involvement of actors at national and EU level in decision-making.*’3

Under this definition, the EU’s separation of powers must be under-
stood by considering both the EU and national levels of governance. Actors
at different levels co-determine each other’s powers in the EU.*’* The di-
vision of competences between the EU and the Member States is certainly
relevant to this inquiry, but most important is the recognition that
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separation of powers applies not only horizontally but vertically in a poly-
archic, multilevel political system. As Florin Coman-Kund explains, the
EU legal order reflects a ‘tri-dimensional separation of powers’: at the EU
level among its institutions (horizontal); at the national level among do-
mestic authorities (horizontal); and between the EU and Member States
(vertical), defined not only by division of competences but also and, for
the purposes of this thesis, more importantly, by institutional interac-
tions.*”> The relational concept of separation of powers in the EU covers
the relationships between the three branches horizontally at the EU and
national level, respectively, and the vertical interactions between the EU
institutions and national actors exercising legislative, executive, and judi-
cial functions.*’® The three branches each contain actors from both levels
of government. References to ‘vertical’ separation of powers in this thesis
should be understood in this way as encompassing mainly inter-branch in-
teractions across the EU-national levels.

In the EU, power is divided through competence rules and procedures
to prevent excessive concentration of power in one person or institution.
Atrticles 13—19 TEU establish the institutional framework of the EU, delin-
eating the roles of its institutions based on their functions, procedures, and
objectives. This vests the EU institutions with distinct powers, yet the lines
between the branches remain blurred. The institutions often span two
branches.

The EU’s legislative branch includes the Council of the EU and the Eu-
ropean Parliament at the EU level, as well as national parliaments at the
national level. National parliaments contribute to EU lawmaking as they
settle the national position before Council decision-making and take part
in inter-parliamentary cooperation with the European Parliament accord-
ing to Article 12 TEU. They also shape the legislative process through sub-
sidiary and proportionality control together with the EU Commission.*"’

At the EU level, the legislature is headed by the Council of the EU and
the European Parliament, which stand on equal footing within the ordinary
legislative process.*’® The ordinary legislative procedure set out in Article
294 TFEU holds that a decision can only be made after an agreement has
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the Challenges of Hybrid Executive Governance’ in C Eckes, P Leino-Sandberg,
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been reached between these co-legislative institutions. The relationship be-
tween the two legislative institutions can be seen as bicameral, which is the
principle that requires laws to be enacted by votes in two legislative assem-
blies.*”?

The involvement of the Council of Ministers can be seen as an intrusion
of the executive into the legislative sphere, as it is composed of government
ministers from Member States. In the Council, these ministers act both as
representatives of their national governments and as legislative officials in
a distinct EU institution. This dual role creates an institutional and func-
tional overlap between legislative and executive branches. Such a fusion
of powers raises doubts about the extent to which the EU adheres to the
principle of separation of powers.

The risks of the functional overlap should not be overstated though. De-
spite the institutional and functional overlap, there is room for both collab-
oration and agonism within the legislative branch. Scholarship demon-
strates that the Parliament wields significant influence and can make the
Council take action to avoid parliamentary pushback.®*® This dynamic
makes the bicameral structure valuable. Proponents of bicameral legisla-
tive systems argue that having a second legislative institution aids the sep-
aration of powers.*8! Bicameral legislatures may promote more deliberate
decision-making, preventing hasty or extreme legislation through internal
checks and balances.*® The European Parliament represents the EU citi-
zens through directly elected MEPs, while the Council of the EU consists
of representatives from Member State governments, reflecting national in-
terests.*s3 By representing different interests, the Council and the Parlia-
ment can negotiate compromises and ensure a balance of interests.

There is an executive branch in the EU whose responsibility consists of
steering, executing, and enforcing EU law.*** First, the steering function,
in a broad sense, involves regulating or guiding the actions of others. A
key aspect of this function is the power to propose new legislation, which
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is primarily exercised by the European Commission. According to Article
17 TEU, the Commission ‘shall promote the general interest of the Union
and take appropriate initiatives to that end’. The European Council also
plays a crucial role in this context, as it sets the political direction of the
EU and acts as the strategic driver of its external policies.*

Second, executing EU law involves implementing the legal framework
to ensure its effectiveness.**® This function is mainly carried out by the
European Commission and various EU agencies. The Commission can
adopt non-legislative acts, such as implementing acts, to ensure proper ap-
plication of laws, or delegated acts, to update legislation in response to
sectoral developments.*®” The role of EU agencies has increased in policy
implementation. Agencies serve as independent administrative bodies
within various legal fields. A notable example from the migration context
is the European Border and Coast Guard Agency (Frontex), which supports
EU Member States in managing border control by providing support on the
ground, conducting aerial surveillance, gathering intelligence, and facili-
tating return procedures.

Third, the executive function of enforcing EU law aims at ensuring that
EU legal acts are implemented and complied with by Member States and
EU institutions. It is exercised by the European Commission who can bring
infringement cases against Member States under Article 258 TFEU and
annulment cases against EU institutions under Article 263 TFEU.

The EU’s judicial branch is headed by the Court of Justice of the Euro-
pean Union (CJEU), including the General Court (GC) and the European
Court of Justice (ECJ), which works together with national courts to inter-
pret and apply EU law. The CJEU operates under specific institutional
rules that embed the principle of judicial independence within the EU legal
order. According to Article 253 TFEU, judges of the CJEU ‘shall be cho-
sen from persons whose independence is beyond doubt and who possess
the qualifications required for appointment to the highest judicial offices
in their respective countries’. A panel comprised of former members of the
CJEU shall be set up under Article 255 TFEU to give an opinion on candi-
dates’ suitability to act as judge of the CJEU before the Member States
make the appointments. The judges serve for six years. Furthermore, only

45 Article 26 TEU.
486 C Eckes, P Leino-Sandberg, and A Wallerman Ghavanini (2021) 14.
487 Articles 290-291 TFEU.

94



CJEU judges have the authority to dismiss a fellow judge, and such a de-
cision requires unanimous approval .*

Under Article 19 TEU, the Court has a broad mandate to ensure the
observance of the law in the interpretation and application of the Treaties.
The judicial power of the EU is further specified in procedural rules. An-
nulment cases can be brought against all EU legal acts based on lack of
competence, infringement of an essential procedural requirement, infringe-
ment of the Treaties or misuse of power.*®® The infringement procedure
enables direct judicial review of Member State compliance with EU law.*°
The preliminary reference system plays an important role in linking na-
tional courts’ application of EU law with the case law of the Court.*! It
enables the Court to interpret EU law and guide Member State implemen-
tation. While the CJEU can review the legality of acts of EU institutions,
it cannot strike down national legal acts but only declare them incompatible
with EU law.*?

These procedures enable cooperation and agonism between the CJEU
and the other branches. Evidence of the Court’s agonistic potential is seen
in its transformation from a primus inter pares to the highest authority
among the legal institutions. Innovative rulings developing the principles
of direct effect,** EU primacy,*** and institutional balance**> showcase ju-
dicial power. Additionally, the Court has assumed a role as a protector of
human rights. Although the EU Treaties did not originally contain an ex-
plicit basis for the judicial review of human rights, the CJEU asserted in
1969 that it would review Community measures on human rights
grounds.**
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However, agonism does not fully capture the dynamics of judicial prac-
tice. Weiler argues that ‘legal and constitutional structural change have
been crucial, but only in their interaction with the Community political
process’.*” The development of constitutional values ‘cannot be realised
by judges alone’.**® Aware of such limitations, the Court also exercises
self-restraint by focusing on the wording of secondary legislation and leg-
islative intent.*

To conclude, the implications of the functional overlapping among the
three branches in the EU makes it important to analyse the separation of
powers from a relational perspective. Even though functions overlap
within and between the branches, there is a division of interests among the
key institutional actors. The Treaties link specific interests to specific in-
stitutions: the European Parliament is linked to EU citizens, the Council of
Ministers to Member State governments, and the Commission to the gen-
eral interest of the EU. As the institutions are formally independent and
accountable, there is potential for a substantive separation of powers. After
all, the separation of powers is more about an institutional mindset than
constitutional architecture.’® The thesis therefore examines the nature of
institutional interactions to understand the form and dynamics of the sepa-
ration of powers.

2.5 Conclusion

This chapter has developed a substantive concept of separation of powers
suitable for the polyarchic and multilevel governance of the EU. While the
classical tripartite division of legislative, executive, and judicial branches
cannot be applied in its pure form, a more flexible approach makes it a
useful perspective of assessing the operations of the EU. From a relational
perspective, the branches are formally independent yet functionally inter-
dependent as they carry out their respective roles. Their interactions — both
cooperative and conflictual — help ensure democratic lawmaking and ef-
fective control of public power. Through this dynamic interplay, the sepa-
ration of powers holds the greatest potential for realising both collective
and individual self-determination.
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The analysis in Section 2.1 set out the first pieces of the puzzle by ex-
plaining why the separation of powers matters. Drawing on Mollers, indi-
vidual and collective self-determination were identified as the two sets of
value systems that separation of powers should ensure. While the separa-
tion of powers prevents the concentration of power by distributing it among
legislative, executive, and judicial actors, its deeper purpose is to safeguard
individual liberty and democratic procedures. Separation of powers is a
form of housekeeping to ensure that fundamental values of constitutional
democracy are upheld. As a multi-value ideal, it advances a plurality of
objectives, including curbing abuse of power, protecting liberty, the rule of
law, and ensuring government efficiency. In the substantive model of sep-
aration of powers envisioned in this thesis, there is no hierarchy among
such values.

Section 2.2 explored the nature of public power, arguing that it is inher-
ently relative and best understood from a relational perspective. As public
power is a law-based capacity to influence others, its form and strength
depends on how the law is understood. The level of legal determinacy leads
to different degrees of political leeway and judicial decision-making.
Tighter laws reduce this discretion, while broadly framed norms lead to
wider decision-making powers. The extent of an actor’s power is shaped
through institutional interactions, where different sources of power come
into play. Thus, the separation of powers is not merely a legal construct but
a dynamic process in which actors actively shape institutional boundaries.
The relational model views the institutional and functional separation not
only as a means to distinguish the branches but also as a condition for
checks and balances to limit and control the exercise of public power.

Section 2.3 developed a framework to characterise the forms of institu-
tional interaction. The unwritten norms of governance which define insti-
tutional relations are broadly understood as collaborative and agonistic.
Collaboration is based on a principle of mutual support and respect. Each
branch needs to exercise some form of self-restraint to respect the authority
of others. They may even need to actively support the decisions of others
to ensure effective lawmaking. Agonism, by contrast, emphasises conflicts
as a condition to ensure interest representation. Through mutual oversight
and control, the branches can hold each other accountable and broaden the
perspectives represented in the lawmaking process. This dynamic interplay
— both cooperative and agonistic — positions the judiciary between defer-
ence and assertiveness.
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Figure 1. The Dynamics of Separation of Powers

The figure depicts the separation of powers as a spectrum, where institu-
tions position themselves in relation to one another based on different
modes of interaction. While competence rules delineate the branches, they
do not draw clear lines. Line drawing is a practice exercised by institutions
when they interact with one another. The institutions should remain within
the scope of collaboration and agonism to maintain the separation of pow-
ers. Collaboration is valuable to ensure constructive relationships, but it
must not turn into collusion which risks concentrating powers in the hands
of a few. Agonism ensures necessary conflicts yet must not escalate into
antagonism, a destructive mode of governance where branches seize
power, undermine or obstruct one another.

Section 2.4 applied this framework to the EU, arguing that while the
EU remains dependent on the commitment of its Member States, constitu-
tional principles like the separation of powers are needed to address its
democratic shortcomings. The ongoing discourse on the EU’s ‘democratic
deficit’ shows the need for a broader analytical approach — one that moves
beyond a narrow focus on output legitimacy. While the EU relies strongly
on effective lawmaking, decisions must be taken in a context which fulfils
democratic norms of governance. In this regard, the principle of separation
of powers is valuable because it brings a new perspective to EU govern-
ance, with a focus on accountability and representation.

The relational concept of separation of powers — where institutions both
collaborate and engage in conflict — offers valuable insights into the EU’s
institutional dynamics. The EU’s distribution of power is complex, with
overlapping functions both between the EU and national levels and among
the EU institutions themselves. This means that separation of powers
should be understood horizontally as the interactions between actors from
different branches at the same level of governance, and vertically as the
interactions between actors from different branches across different levels
of governance. Within this structure, there is a legislative branch including
the European Parliament and the Council of Ministers, an executive con-
sisting of the European Council, the EU Commission, and EU Agencies,
and the judiciary encompassing the Court of Justice of the European Un-
ion. These institutions operate closely with national parliaments, agencies,
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and courts. Given that each institution is linked to specific interests, it is
all the more relevant to assess how the EU system of governance generates
a balance of power and interests. A separation of powers perspective helps
identify mechanisms to prevent the concentration of power and strengthen
the EU’s democratic foundations.
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Chapter 3

Separation of Powers in EU Migration Law

James Madison’s dictum that ‘ambition must be made to counteract ambi-
tion’ is particularly relevant in the EU migration context.’*! Ambition is a
powerful trait but risks leading the institutions astray. EU migration law
provides many examples of such risks. The political salience of migration
and the perceived importance of strengthened immigration control often
drive political actors to prioritise national sovereignty and power over
rights protections. In their pursuit of stricter border controls, political ac-
tors sometimes exceed their powers under EU law, circumvent EU legisla-
tive procedures, and bypass the judiciary — even in rights-sensitive issues.
While the Treaties establish the competences of each EU institution and
the legal bases and procedures to act in EU migration law, these safeguards
are only effective if the institutions remain committed to their constitu-
tional constraints.

This chapter aims to further develop the separation of powers concept
from Chapter 2 by applying it to the context of EU migration law. In doing
s0, it lays the final pieces of the puzzle in addressing the first research
question concerning how the principle of separation of powers can be con-
strued as a normative standard for analysing institutional interactions in
EU migration law. It has been established that a system of separation of
powers contains three independent branches, exercising mutual control and
lawmaking powers to ensure individual and collective self-determination.
This chapter explores the power dynamics in the field of EU migration law
and the values and interests at stake. I argue that EU migration is governed
by a specific model of decision-making in which the executive branch,
consisting of the EU Commission, European Council, and Member State
governments, is particularly powerful. The search for compromise, unity,

01 J Madison (2012b).
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and consensus defines the institutional relations and risks leading to a con-
centration of power.

The chapter sets out this argument in four steps. Section 3.1 demon-
strates that while decision-making in other fields had moved to majority
decision-making, migration remained at the margins of European integra-
tion. National sovereignty was prioritised over EU power. Migration gov-
ernance was long intergovernmental and state-centric, preventing the sep-
aration of powers at the EU level. Full supranationalisation only occurred
with the Lisbon Treaty in 2008, although the Amsterdam Treaty in 1999
introduced the Area of Freedom, Security and Justice. The Treaty reforms
empowered EU institutions vis-a-vis national authorities, leading to a re-
definition of the boundaries between EU-national authorities.

Section 3.2 shows the width of political leeway within the Treaties. The
analysis delves into the legal foundations of migration law, focusing on the
legal bases and objectives that underpin EU migration policy and analysing
the discretion of EU actors. It is discussed how EU migration law serves
both as an instrument for political actors to pursue interests of increasing
control and as a constraint on how far the political actors can go. Treaty
objectives of strengthened border controls are balanced with international
law and human rights protections, which opens the way for a reticulated
process of political action and legal counteraction.

The following two sections examine the role of the different branches
within the lawmaking process. Section 3.3 focuses on the legislative pro-
cess. The aim is to show how the institutions exert power in relation to one
another. The analysis demonstrates that the institutional roles are mainly
shaped by a compromise-building process that ultimately strengthens the
executive actors, particularly Member State governments. Furthermore,
while migration — like most other legal fields — is formally governed by the
ordinary legislative procedure, informal decision-making processes are be-
coming increasingly common. This trend is especially evident in the con-
text of externalisation. Such decision-making makes the role of the judici-
ary as a check on political power all the more important. Section 3.4 picks
up this argument in analysing the position and role of the CJEU in migra-
tion law. It highlights the Court’s significant interpretative power in mod-
erating political action. The Court has the option either to allow political
actors to maintain their broad discretionary powers or to limit that leeway
in light of international law obligations and the principles and objectives
of EU primary law. Given how successful the executive branch is in ex-
panding its powers, it is argued that the Court must adopt an agonistic ap-
proach to counterbalance this dominance.
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3.1 State Sovereignty and EU Integration: The
Multilevel Separation of Powers in EU Migration

Historically, the executive branch of EU Member States has played a dom-
inant role in shaping EU migration law and policy. Early migration coop-
eration resembled that of an international organisation, where decision-
making is state-centric and driven by shared national interests. Unlike other
policy areas that had adopted supranational decision-making with broader
competences for EU institutions and majority decision-making, migration
governance remained largely intergovernmental.’®> Through Treaty re-
forms, starting with Maastricht, developed by the Amsterdam Treaty, and
finalised with the Lisbon Treaty, the balance of power between EU insti-
tutions and Member States has been redefined. Understanding this devel-
opment is crucial, because it illustrates the continuing tensions in migration
governance due to its political salience. This section examines how collec-
tive interests have shaped the evolving multilevel separation of powers in
EU migration.

Migration law has been described as a ‘by-product of the formation of
sovereign statehood’.’® The close connection between state sovereignty
and migration law shapes the vertical separation of powers in the EU,
where Member States remain protective of their authority over immigra-
tion matters. Nationality, border controls, and residence regulations are key
expressions of state sovereignty.’® As the regulation of cross-border
movements is central to sovereignty — the principle that a state holds su-
preme and independent power within its territory — migration policy is
highly politically sensitive.’*® This sensitivity has reinforced national con-
trol over migration decision-making in the EU.
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As a result, for decades, the regulation of migration of third-country
nationals remained in the hands of the Member States.’*® National law, not
EU law, governed admission, residence, and border control policies. While
the EU achieved deep integration in areas such as the single market, Mem-
ber States remained sovereign and autonomous in respect of migration.
This preserved national control has contributed to the comparatively slow
integration process of migration law.

In the early years of cooperation on migration, decision-making was
purely informal and intergovernmental, with Member States being the
dominant actors.’’ Intergovernmentalism characterises EU integration as
a process driven primarily by national governments.’® Unlike national de-
cision-making, where governments are constrained by parliamentary over-
sight and judicial review, intergovernmentalism allows the political exec-
utive to wield greater control over policymaking. Furthermore, it enables
Member State governments to operate without the constraints of EU insti-
tutions. Moving decision-making to the EU level could thus be seen as an
executive strategy to increase its control over migration.’” Under the
Maastricht Treaty, migration decisions were limited to non-binding joint
positions and international conventions requiring ratification by national
parliaments.>'° During this period and until the 1990s, institutions such as
the European Commission ‘took a back seat’.’!! Decision-making in the
Council of the EU was based on unanimity, as opposed to majoritarian de-
cision, allowing Member States to veto proposals on migration. As a result,
policy development relied on consensus, requiring full agreement among
Member States.

Intergovernmental decision-making resulted in few substantive legal
results.’!?> The Council mainly adopted non-binding resolutions concerning
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unaccompanied minors, workers, students, and refugee criteria.’'* The
Dublin Convention of 1990 on asylum jurisdiction was the most substantial
result.’'* The intergovernmental form of governance preserved maximum
control for Member States but imposed significant limits on the effective-
ness of EU action.

Cooperation on migration emerged partly as a result of the abolition of
internal borders. Although EU migration law is a relatively recent legal
field, its foundations were laid in the early years of European integration.
Gregor Noll describes the development of EU migration law as a ‘staple of
EU history from the 1950s until today’.’'* The free movement project, in-
itiated with the Treaty of Rome in the 1950s, gradually led to common
rules governing the migration of third-country nationals. In exchange for
free movement within the EU, Member States agreed to relinquish some
control over internal migration while reinforcing external border protec-
tions.’'® This protectionist approach was evident in the early years of the
Schengen Agreement when Italy, despite being an EU founding member,
was initially excluded due to concerns about its ability to manage its exter-
nal borders effectively.’!” The European Commission also emphasised that
Member States retained full autonomy over national migration policies,
provided that they accepted the obligation to admit workers from other EU
countries.’'® By the early 1990s, however, growing pressure on national
asylum systems exposed the limits of ‘purely national asylum strategies’
and highlighted the need for a coordinated EU-wide approach.’'’

The 1997 Treaty of Amsterdam brought EU institutions into the deci-
sion-making process on migration.’”® It moved migration law to the
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supranational first pillar, enabling the EU institutions to adopt directives
and regulations on visas, asylum, and immigration.>?! The Treaty also es-
tablished the objective of an ‘area of freedom, security and justice’. Still,
the Member States remained most powerful. The European Parliament
only had the right to be consulted; it was not a co-legislator on migration.’??
Agenda-setting was a shared responsibility between the Commission and
the Member States. Additionally, only the highest domestic courts could
make preliminary references to the CJEU, and decisions within the Council
were still taken unanimously.’?

Key steps towards deeper EU integration on migration were taken at the
end of the 1990s and in the following years. For instance, at the European
Council meeting in Tampere in 1999, the European Council emphasised
that ‘the European Union must ensure fair treatment of third-country na-
tionals who reside legally on the territory of its Member States. A more
vigorous integration policy should aim at granting them rights and obliga-
tions comparable to those of EU citizens’.*?* This marked a recognition of
the need to harmonise national legislation on the admission and residence
conditions of third-country nationals. In the years that followed, the EU
took concrete steps in this direction, adopting the Family Reunification Di-
rective®® and the Long-Term Residents Directive in 2003.52

Following the changes made by the Treaty of Nice in 2003, the Council
introduced qualified majority voting to migration law and granted the Eu-
ropean Parliament co-decision powers.’?” The Lisbon Treaty in 2009 fur-
ther supranationalised migration law by allowing lower courts to refer
cases to the CJEU and elevating the area of freedom, security, and justice
to a core EU priority. These developments reshaped the vertical separation
of powers between EU and national actors by strengthening the compe-
tences of EU institutions.

The current powers of the EU in migration are outlined in Articles 77—
79 TFEU, which cover almost all aspects of migration policy. Article 77
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TFEU grants the EU competence to adopt measures on visas and short-stay
residence permits, checks on persons crossing external borders, conditions
for third-country nationals travelling within the EU, and for an integrated
management system for external borders. Article 78 TFEU enables the EU
to develop a common asylum policy, including subsidiary protection and
temporary protection, with standardised procedures for determining Mem-
ber State responsibility in asylum applications and reception conditions. It
also authorises the EU to develop partnerships with third countries to man-
age migration inflows. Article 79 TFEU allows the EU to regulate condi-
tions of entry and residence, including family reunification, the rights of
legally residing third-country nationals, and measures against illegal im-
migration and human trafficking. Additionally, the provision enables the
EU to negotiate readmission agreements with third countries.

While these provisions grant the EU extensive powers in the field of
migration, certain limitations remain. Notably, the integration of third-
country nationals is not listed as a competence under Article 79(1) TFEU.
Under Article 79(4) TFEU, the EU may seek to ‘provide incentives and
support’ for Member States to promote integration of third-country nation-
als, yet it may not harmonise the Member States regulations in that regard.
Article 79(5) TFEU reinforces national control by stating that the EU’s
common immigration policy ‘shall not affect the right of Member States to
determine the volumes of admission of third-country nationals coming
from third countries to their territory to seek work, whether employed or
self-employed’.

Overall, the EU’s expanding competences in the field of migration have
significantly empowered EU institutions relative to national authorities.
Since migration is a shared competence, Member States cannot legislate in
areas where the EU has already established rules.’”® The exercise of EU
competence thus has a pre-emptive effect, requiring Member States to im-
plement common rules and not act contrary to EU law. While they may
legislate beyond EU provisions in cases of minimum harmonisation, they
must not undermine the effectiveness of EU law. This obligation follows
from the principle of sincere cooperation and the primacy of EU law, which
mandates that Member States uphold and respect EU rules.

Treaty reforms may reshape not only the relationship between the EU
and Member States but also the balance of powers among the branches of
government. As discussed in Section 2.4, EU lawmaking is characterised
by the Commission’s exclusive right to propose legislation and the
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bicameral role of the European Parliament and the Council of the EU. In
some Member States, these dynamics can change the decision-making
structures. For instance, in Germany, with its strong judiciary, the shift may
strengthen the political branches, whereas in Sweden, where judicial over-
sight is weaker, it could enhance judicial control through the CJEU.

Still, it is important to recognise that the expansion of EU competences
reflects a political choice by Member States to approach migration as a
shared responsibility. Previously, migration law and policy were almost
entirely state-driven, limiting the roles of the Commission, the European
Parliament, and the CJEU. Treaty reforms signal a shift in perspective,
where Member States trade a degree of sovereignty for more effective de-
cision-making at the EU level. This development demonstrates how differ-
ent governance models influence the separation of powers and EU integra-
tion. The Treaty changes place migration under the Commission’s agenda-
setting power, co-legislation by the Council and Parliament, and judicial
review by the CJEU.

3.2 Between Rights Obligations and Control Objec-
tives: Political Leeway in Migration Law

The constitutional framework is essential for the separation of powers, as
it defines and limits the authority of the branches of government. Law
serves as both an instrument of political power but also a constraint. For
example, while states have a right to control their borders, this authority is
not absolute; it is constrained by international law and EU law. When pol-
icy objectives are implemented through secondary legal acts, a balance
must be struck between collective and individual interests. In this context,
a key question is how the EU Treaties regulate the tension between grant-
ing broad space to democratic decision-making and safeguarding the hu-
man rights of migrants.

Immigration raises fundamental questions about how the legitimacy of
state power and territorial rights should be weighed against a migrant’s
claim and right to enter. This tension is deeply connected to the moral ques-
tion of what we owe each other. The issue is particularly pressing given
that third-country nationals have little to no influence over political deci-
sions that directly affect their rights and interests. The state remains the
most powerful authority in recognising and ensuring human rights.’?* As
Hannah Arendt explained, state sovereignty inherently excludes third-
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country nationals from participating in the self-determination of the polit-
ical community.>*® Without political membership, they lack the ‘right to
have rights’.33! Non-citizens lack the right to vote as they are not part of
the demos — the political unity of the state determining its policies. Mi-
grants are marginalised in the political process, and yet they are subject to
legal obligations decided by the democratic community.

For citizens, individual and collective self-determination overlap. Citi-
zenship has practical value for these sets of values, as it enables individuals
to participate in elections and democratic decision-making, which affect
their liberty and rights. Furthermore, citizenship also has a moral value.
Members of the same political community have distinct obligations to one
another, forming a special moral relationship.>** Unlike notions of univer-
sality, citizenship entails membership-based obligations rooted in the idea
of associative obligations.*> As Sarah Song puts it, ‘to value membership
in a group is just to regard that membership as giving reasons to do things
on behalf of the group and to help sustain the purposes of the group’.>*
The associative obligations stemming from political membership can be
grounded in consent, national identity or participation in shared institu-
tions, which enables collective self-determination.”® In all cases, they fos-
ter a sense of solidarity with the polity and its objectives.?

Along these lines, EU migration law builds on a ‘foundational norm’ of
protectionism.>*’” Immigration control is often justified as a means of pro-
tecting unity among Member States and sustaining the internal market. As
discussed in the previous section, cooperation at the EU level to strengthen
external borders emerged as a result of the abolition of internal border con-
trols. The common policy in Justice and Home Affairs is very much about
external border controls. ‘Because, once inside the Union’s area of
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freedom, security and justice, and the Schengen area in particular, in which
border controls have been abolished, free movement becomes the rule’.>*®

The exercise of collective self-determination connects to territorial
rights and immigration control.>*® Territorial rights stand for ‘the right to
make and enforce laws throughout the territory’.3*° These rights encompass
territorial jurisdiction, control over resources, and the regulation of move-
ment across borders.’*! Immigration control is a key aspect of territorial
rights, as immigration affects economic, political, and cultural aspects of
society.**> Under these premises, states may have a sort of discount in
rights restrictions when it comes to third-country nationals, since less is at
stake for the citizens. The external position of migrants creates significant
barriers to interest representation compared to that of citizens, reinforcing
their marginalisation in political decision-making.

What response to migrants’ externality can protect against the abuse of
political power? While it is essential to keep the space for democratic
choices open and wide, collective self-determination is not without lim-
its.>* Against restrictions stemming from the ethic of membership, there
are universal values shaping how and to what extent government power
may be exercised. From a moral standpoint, the protection of individual
self-determination of migrants relates to the principle of the ‘equal moral
worth of all human beings’.>** This idea underpins human rights and is
central to the ethic of universalism. Like all individuals, migrants have a
right to individual self-determination — the ability and freedom to make
choices about their own lives, including where they live.’* Safeguarding
this right creates individual legitimacy in the sphere of migration.

The idea of universal human rights has proliferated through the adop-
tion of international conventions. For example, the Universal Declaration
of Human Rights has been recognised as the basis for the ‘contemporary
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consensus on internationally recognised human rights’.5*® The Refugee
Convention, sometimes referred to as the ‘magna carta’ for refugee protec-
tion, has a similar function in expressing the universal values for refugee
law.>*” Among its key provisions, the Convention grants asylum seekers
the right to access courts and protects them from expulsion to territories
where their lives or freedom would be at risk.3*

The development of human rights for asylum seekers under the Euro-
pean Convention on Human Rights is a compelling example of how rights
can counterbalance state sovereignty. Article 3 on the prohibition of torture
and Article 8 on the right to private and family life have been critical
sources of dynamic and rights-protective rulings.’* Expansive interpreta-
tions of Article 3 transformed it into a prohibition of refoulement. The Soe-
ring case of the ECtHR established Article 3 as a non-refoulement obliga-
tion of states, that is, an obligation not to expel individuals to places where
they risk torture or inhuman or degrading treatment or punishment.>>°

The EU has its own legally binding ‘bill of rights’ in the form of the
Charter of Fundamental Rights (CFR). It contains key rights relevant to
migration law. According to Article 52(3) CFR, the fundamental rights
outlined in the Charter replicate those in the ECHR: ‘the meaning and
scope of those rights shall be the same as those laid down by the said Con-
vention’. Several Charter provisions are particularly relevant in the migra-
tion context, including the right to life (Article 2 CFR), the prohibition of
torture and inhuman or degrading treatment (Article 4 CFR), the right to
liberty and security (Article 6 CFR), the respect for private and family life
(Article 7 CFR), the principle of non-refoulement (Article 19(2) CFR), the
right of the child and the obligation that ‘the child’s best interests must be
of primary consideration’ (Article 24 CFR).

Human rights documents such as the CFR establish human rights that
states are required to respect, yet they also leave room for deliberation and
policymaking. They indicate boundaries but do not provide detailed guid-
ance on the meaning and scope of human rights.’! For example, the right
to liberty and security creates limits to the power of detaining asylum
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seekers but leaves out the details for detention, such as time limits and the
grounds for detention. These aspects are to be determined by EU secondary
legislation. Similarly, the principle of non-refoulement — derived from Ar-
ticle 4 CFR and Article 3 ECHR — prohibits states from expelling or re-
turning asylum seekers to territories where their life or freedom would be
at risk due to their race, religion, nationality, membership in a particular
group, or political opinion. However, debates persist over its precise mean-
ing and application, particularly regarding the territorial scope of state re-
sponsibility.**? Even the principle of the child’s best interests confers some
discretionary powers on states. The wording suggests that the best interests
of the child are a primary consideration rather than the paramount con-
cern.’> The rights of the child are to be taken seriously, but they do not
systematically override other factors in legal and policy decisions.>>*

Human rights are essential values in international and EU law yet their
meaning and scope are vague and need to be clarified in secondary law and
case law. According to Article 6 TEU, the rights, freedoms, and principles
set out in the CFR have the same legal value as the Treaties, and human
rights guaranteed by the ECHR constitute general principles of EU law.
While the EU is committed to protecting human rights, it also prioritises
measures to regulate migration and combat illegal immigration. This is ev-
idenced in the complex objectives pursued. Article 79 TFEU mandates ‘en-
hanced measures to combat illegal immigration’ and Article 77 TFEU calls
for ‘efficient monitoring of the crossing of external borders’. Meanwhile,
Article 78 TFEU states that the common policy on asylum should comply
with the principle of non-refoulement and ‘must be in accordance with the
Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967
relating to the status of refugees, and other relevant treaties’.

The result is an inconclusive constitutional framework which pursues a
rights-protective migration policy in line with international law balanced
with the collective interests of managing migration flows and ensuring ef-
fective border control. The diversity of Treaty provisions means that the
EU has not established a clear normative direction but instead mainly rec-
ognises the competing narratives in European migration discourse — be-
tween security and control, on the one hand, and rights and openness, on
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the other. These potentially conflicting objectives necessitate a careful bal-
ancing act in the lawmaking process.

In this way EU migration law reflects the inherent tensions within mi-
gration politics while leaving them open to be addressed and reconciled
through secondary legislation and case law. The practical application of
rights is formed by a complex interplay of interests, values, legal sources,
and actors. While secondary legislation must be based on provisions in pri-
mary law, it also provides the necessary details to operationalise these
broad legal principles. In EU law, the legal framework follows the Stufen-
bau concept: the Treaties establish broad and often vague legal standards,
which are then further specified through secondary legislation.’** Daniel
Thym has argued that the drafters of the Treaties ‘made a conscious choice
to lay down broad competences, thereby allowing the institutions to de-
velop EU migration policy gradually without the need to revert to politi-
cally cumbersome Treaty revision’.*® As there are no clear constitutional
prescriptions on the policy direction of EU migration law, the political ac-
tors benefit from wide leeway.

3.3 Who Governs: Institutional Roles in the Legis-
lative Process

The power dynamics in the legislative process shape the balance of inter-
ests and the policies pursued. The EU institutions guard and promote dif-
ferent interests, which is why the constitutional development needs to re-
sult from a co-creation of judicial and political actors to fulfil the normative
standards of separation of powers. Despite moving EU migration to the
ordinary legislative procedure, making the European Parliament a co-leg-
islator with the Council, the executive branch still dominates decision-
making. This executive empowerment is driven in general by the compro-
mise-building practices within the legislative process as well as by exter-
nalisation and informality that allows the executive to circumvent the Par-
liament and the judiciary.

There is a salient ongoing debate about the direction of EU migration
policy and the role EU institutions should play. Each institution — the Par-
liament, the Commission, the Council, and the CJEU — has distinct and
complementary roles to play in the lawmaking process. While the Parlia-
ment provides a forum of representative decision-making, the CJEU can
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safeguard human rights against abuse of political power, and the executive
enables swift and decisive action in times of crisis.>®’ The executive power
is strengthened due to the increasing politicisation of migration, a process
by which issues are framed in political terms and become subject to intense
contestation.>*®

However, the degree of politicisation varies across areas of EU migra-
tion law. Technical domains such as databases and visa regulations rarely
feature in the public debate, which makes it easier for harmonising national
rules.’® The situation is different for asylum law and family reunification,
which all interrelate with broader and more politically sensitive issues.

Growing politicisation has led Member State governments to seize
more powers in migration law. They place greater emphasis on state sov-
ereignty over EU integration, which challenges the balance of power in
EU-national relations.®® The migration crisis deepened the polarisation
within the EU and strained its lawmaking authority. Member States have
openly rejected the Council’s decision on relocating asylum seekers, dis-
regarded the Dublin rule, and failed to uphold the rights of asylum seekers
within the asylum procedure.’®! These challenges to EU migration law
have created an ‘implementation gap’ — a disconnect between the legal ob-
ligations and practical enforcement.>¢?

The non-implementation is not merely a result of legal design or Mem-
ber States’ capacities but can be seen as deliberate defiance.*® It demon-
strates that ‘politicisation weakens the weight of the supranational institu-
tions and can harden governmental positions, thus complicating policy re-
form’.>%* Key examples of such difficulties can be found in the failure to
reform the Dublin system due to disputes among Member States and the
protracted negotiations on the Pact on Migration and Asylum that would
address such issues.’®
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The salience of migration law affects the institutional roles and relations
within the legislative process. This is, for instance, evidenced by the dy-
namic role of the European Commission. According to Thym, the Com-
mission alternates between political ambition and pragmatic leadership.3
For example, it adapted to Member States’ preferences when they rejected
its proposal to harmonise economic migration and align long-term resi-
dents’ status with that of EU citizens.*®” The Commission has also shown
itself willing to change when proposing legislation on family reunifica-
tion,>® and respected governmental red lines concerning the reform of the
Dublin system by abstaining from its proposal of mandatory relocation of
asylum seekers.®® All this demonstrates the kind of realpolitik that sur-
rounds the EU and in particular migration law. By ‘trimming the sails to
the wind’,*’® the Commission seeks inter-institutional comity.

Comity is also a key tenet of decision-making within the Council of the
EU. While majoritarian decision-making has increased the Council’s effi-
ciency and allowed it to pass legislation without unanimous agreement,
contentious voting remains uncommon.’’! A notable exception is the
Council’s decisions to relocate 160,000 asylum seekers from Italy and
Greece to other EU Member States, which proceeded despite opposition
from Hungary, Slovakia, Romania, and the Czech Republic.’”? In general,
scholars observe that the Council avoids advancing proposals with weak
support among Member States, opting instead for continued negotiations
to achieve broader consensus.’”

The decision-making culture is largely consensus-driven, guided by an
‘esprit de corps’ — a sense of mutual loyalty among members — that fosters
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cooperation.’’* Qualified majority voting changes the decision-making dy-
namics within the Council. Empirical studies show that when Member
States cannot block decisions, their behaviour shifts. The ‘shadow of the
vote’ encourages Member States to be more flexible in negotiations and
makes them focus on key issues rather than minor concerns.>”

Additionally, there is strong pressure within the Council to reach com-
promises. For example, the former Dublin II Regulation (EC) No 343/2003
was adopted after Greece and Italy ultimately accepted a compromise pro-
posal.’’® They sought a solution in which responsibility for asylum appli-
cations rests with the Member States where the application is lodged, a
proposal to which several Member States objected. The intergovernmental
deadlock was only resolved by agreeing on future EU measures to combat
illegal immigration and improving interstate solidarity.’’” Such compro-
mise-building enables effective decision-making in the Council despite
strong underlying conflicts among Member State governments.

The relationship between the Council of the EU and the Parliament is
also dynamic, involving both cooperation and contestation over the gov-
ernance of migration law and the direction of substantive policy. Agree-
ments within the ordinary legislative process are reached only after exten-
sive negotiations and compromises.”’® While the Parliament has chal-
lenged the Council on both procedural and substantive grounds, it has also
been cooperative, aligning closely with the Council’s position on major
pieces of migration legislation.>”

The varying forms and expressions of Parliamentary power can be ex-
plained by the fact that it is not a monolith. The Parliament’s role depends
on its composition and political majority. Davide Gnes and Milka
Sormunen highlight that, in the case of readmission agreements, political
parties have struggled to form a majority to challenge the executive.’*’ Par-
liamentary restraint increased in the mid-2010s, coinciding with the
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growing polarisation and perception of migration as a security threat.’8!
The politicisation of migration during this period strengthened parties ad-
vocating for restrictive migration policies, aligning the Parliament more
closely with the Council. Some also argue that in the lead-up to the new
migration pact, the Parliament offered little resistance, making significant
concessions that preserved much of the Council’s position.’®? Still, the
Council has also compromised on key substantive issues, such as respon-
sibility rules, protections for families and minors, and free legal assistance
for asylum seekers.*® This aligns with empirical research showing that the
Council considers the Parliament’s position and seeks compromises.>®*

The willingness to compromise on substantive issues does not mean
that the Parliament is not contesting the Council or defending its institu-
tional prerogative in the legislative process. This is evident in judicial pro-
ceedings where the Parliament challenges the Council for overstepping its
mandate. For example, the Parliament has successfully challenged the
Council’s decision to adopt common minimum lists of safe third countries
and countries of origin under the former Asylum Procedures Directive.’
The Parliament has also succeeded in annulling a Council decision relating
to external sea border controls, which exceeded the essential elements of
the legislation.*® These cases are significant to maintain the separation be-
tween executive and legislative powers, as executive delegated powers can
result in a concentration of power in the executive branch.>®’

The executive branch is often considered ‘the most dangerous branch’
because it ‘possesses the energy, agency, and capacity to get things
done’. A powerful executive risks shaking off ‘the shackles of
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constitutional constraints’ to expand its powers.’® This kind of opportun-
istic power play is evident in EU migration law.

To make law more of a political tool than a constraint, Member State
governments have increasingly relied on measures that may resemble law
in form and function but lack the same degree of enforcement measures.>*°
Informal arrangements — non-binding acts such as recommendations,
guidelines, action plans, and strategies — have become increasingly com-
mon. This informality plays a key role in externalisation, where jurisdic-
tion over migrants is moved to third countries. A prominent example is the
EU-Turkey Statement where the parties agreed on the return of asylum
seekers from the EU to Turkey.

Informality and externalisation serve as powerful tools for executive
empowerment in migration law, driven by multiple factors.*®! Scholarship
on the matter often highlights their role in effective problem-solving, as
informal third-country cooperation is seen as faster, cheaper, and easier
than acting through the ordinary channels for making international agree-
ments.>? Facing excessive adjustment costs within formal governance,
Member States opt for the flexibility of informality.

In addition to efficiency, informality and externalisation are also used
to avoid legal constraints. For instance, when the European Court of Hu-
man Rights imposed legal obligations on EU countries intercepting asylum
seekers in the Mediterranean,*® governments sought alternative ways to
continue pushback policies. Member States began supporting Libyan coast
guards in intercepting asylum seekers at sea, effectively shifting the juris-
diction from the EU to Libya.’** Informal governance can thus align na-
tional interests with EU integration by allowing Member States to maintain
greater control over migration policy.’”
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Seen in this way, externalisation increases the discretionary powers of
the executive. External relations is normally the domain of the executive,
while the other institutions mainly play a control role. According to Article
218 TFEU, the Council shall open and conclude agreements made with
third countries, the European Parliament shall be ‘immediately and fully
informed at all stages of the procedure’, and the CJEU may be asked to
give an opinion on the agreement’s compatibility with the Treaties.

As the ‘mirror image’ of formal governance, informality changes the
institutional roles.’*® The Commission loses its agenda-setting role to
Member State governments.>” Meanwhile, key institutions such as the Eu-
ropean Parliament and the CJEU are sidelined, as executive discretion ex-
pands. As a result, the European Parliament no longer provides open deci-
sion-making, as executive actors evade publicity. Likewise, the CJEU is
unable to exercise control, as informal legal acts fall outside its jurisdic-
tion.””® Ultimately, informality and externalisation risk reinstating an inter-
governmental form of decision-making, which empowers the Member
State governments.

The widening leeway of Member States within the framework of infor-
mality and externalisation carries significant risks to the values underpin-
ning the principle of separation of powers. This model of governance not
only strengthens the executive at the expense of legislative and judicial
bodies but also makes it harder to uphold democratic procedures and pro-
tect human rights. Aside from bypassing procedural rules and institutional
competences, informality weakens transparency and limits the potential for
accountability. Transparency suffers because informal agreements are not
usually publicly accessible, and with the European Parliament excluded,
less information is available about ongoing negotiations.> Accountability
becomes more challenging to maintain when political powers are exercised
beyond the jurisdiction of the CJEU.

EU institutions have responded to the politicisation of migration by pri-
oritising efficiency, unity, and stability. In this lawmaking process, the
Commission and the Parliament take a backseat, while the Member State
governments — acting through the European Council and the Council of the
EU — assume the leading role. In a model of separation of powers where
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the legislative branch is weakened and the executive institutions empow-
ered, collaborative norms have become excessive. The result is an imbal-
ance of power and interests. To balance the scales, the EU institutions need
to take on more agonistic functions and assert their independence. Without
stronger institutional checks, decision-making in migration law will be-
come increasingly dominated by executive interests.

3.4 The CJEU’s Dual Roles in Migration Law

The risks involved in externalisation, informality, and consensus politics
within the ordinary legislative procedure beg the question: what is the ju-
diciary’s role? Should the CJEU accept the risks to democracy and human
rights by exercising judicial restraint or express discontent through judicial
review? The Court can bring distinct perspectives to a politicised environ-
ment by emphasising the legal constraints in EU primary law. The provi-
sions of the Treaties entail a broad array of competence and legal basis
rules that the Court can employ to structure the separation of powers. Still,
a court should not always deploy ‘its heaviest weaponry of constitutional
invalidation’ and should defer some interpretative authority to political ac-
tors.® This section examines the legal and political conditions for the
Court to take on a role of safeguarding individual and collective self-deter-
mination values in EU migration law.

The CJEU’s mandate is not easily discerned from Article 19 TEU,
which simply states that its role is to ‘ensure that in the interpretation and
application of the Treaties, the law is observed’. The scope of judicial re-
view is clarified by the procedure rules. The annulment procedure under
Article 263 TFEU allows for the review of EU legal acts, while the in-
fringement procedure under Articles 258-259 TFEU enables scrutiny of
Member State measures, and the preliminary reference procedure under
Article 267 TFEU is a critical means of enabling judicial guidance to the
interpretation and application for EU law. When considering the role of the
CJEU, it is important to recognise that the open-ended nature of migration
law allows for a broad range of interpretative possibilities. While courts do
not have the same access to normative arguments as political actors, they
nevertheless have a certain room for manoeuvre.®®! The judicial authority
is shaped by the extent to which it exercises judicial review over EU and
national actors within these frameworks.
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The openness of Treaty provisions in EU migration law allows the
Court to either defer to the political branches or assert its independence
through substantive judicial review. On the one hand, the Treaties provide
a basis for substantive judicial review based on competences, legal basis,
human rights, and general principles such as solidarity. Embracing these
normative standards enables the Court to safeguard collective and individ-
ual interests. On the other hand, EU primary law is not consistent in this
regard. It also contains locutions that seem to limit migrant rights. As ar-
gued in Section 3.2, the political aims of combatting illegal immigration
and managing migration flows effectively mean that human rights are not
trump cards but rather norms that must be balanced against the broader
migration objectives. Furthermore, while Article 52 of the CFR states that
any limitation on the rights within the Charter ‘must be provided for by
law and respect the essence of those rights and freedoms’, the open word-
ing of human rights leaves room for interpretation. Human rights norms
are broad and leave some leeway to the legislature and the judiciary to de-
termine their meaning and scope.5%?

In a legal context, collaborative and agonistic norms of interactions rep-
resent different ways of interpreting and applying the law. A legal frame-
work as wide as the EU’s makes it possible for the Court to choose between
two interpretative approaches. Within EU migration law, the role of the
Court depends on whether — and to what extent — it adopts a constitutional
or administrative perspective when solving legal issues.

Under an ‘administrative mindset’, the Court can focus on statutory in-
terpretation to realise the legislative intent and ensure effective lawmak-
ing.%® Reading migration law through an administrative lens can facilitate
a collaborative relationship between the judiciary and the other two
branches. Secondary legislation is treated from this perspective as an in-
struction from the EU political actors to the national administrations. The
Court is not authorised to contest the former but is meant to ensure that the
instruction is properly received by national authorities. By treating migra-
tion law as an instruction from the legislature to be implemented, the Court
fulfils the mutual support requirement of the collaborative model.®*

Alternatively, the Court can approach migration law with a more ambi-
tious ‘constitutional imagination’, seeking to provide the overarching
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purpose and limits of the law.%® This approach reflects a more assertive
and argumentative judicial role. While the administrative mindset is
grounded in the presumption of the legality of legislative decisions and
demonstrates commitment and loyalty to inter-institutional cooperation,
the constitutional approach is sceptical. A constitutional approach to mi-
gration law allows the Court to critically assess EU secondary law in light
of higher legal norms. It enables agonism as it provides the Court with
sufficient argumentative tools in relation to the other branches.

Each approach captures distinct parts of the judicial branch — courts
should protect minorities and defend liberties but also enable public delib-
eration and choices.® Between these approaches, agonism is most needed
in migration to rebalance the executive. The judicial branch needs to take
on democratic functions that are lost in the absence of public deliberation
and control.5%

The problem with judicial restraint is that it disproportionately benefits
those who act before the Court, effectively making the judiciary subservi-
ent to political institutions. When the Court interprets the law, it enters the
lawmaking process only after legislation has been enacted, making it the
third in the assembly line. However, within a relational separation of pow-
ers, this does not mean that the Court should merely advance what has al-
ready been decided. Occasionally, it is appropriate and legitimate to defer
to the political institutions. Nonetheless, all branches have an ‘integrity of
their own’, which they fail if they take on the perspectives of another.%%®
As an independent branch, the judiciary holds distinct authority that ex-
tends beyond simply reinforcing legislative or executive decisions. There-
fore, while the executive and legislative branches get there first, this does
not mean that they exclude any further contributions.*"

To prevent a concentration of power in the executive branch, it is all the
more important to have an active court engaging in control and lawmaking.
Through judicial review and legal interpretations, the Court contributes to
determining the boundaries of legitimate lawmaking of the executive and
legislative branches. The standard of judicial review should encompass
both human rights perspectives and considerations of the relative authority
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of the branches. This argument is based on the recognition of the equal
value of individual and collective self-determination.®'

Agonism reflects the ideal of liberal constitutionalism, which asserts
‘that all power rests on the understanding that it will be exercised according
to commonly accepted principles’.®!! A substantive separation of powers,
rooted in liberal constitutionalism, provides a framework for addressing
the externality of third-country nationals. John Hart Ely defended consti-
tutional review as a safeguard for the democratic process, emphasising its
role in representation reinforcement. According to his theory, courts play
a crucial role in protecting minorities from exclusion from the political
process.®'? The requirement to represent minority interests does not mean
‘that groups that constitute minorities of the population can never be
treated less favorably than the rest, but it does preclude a refusal to repre-
sent them’.%!3

Crucially, the ideal of representation is not limited to the citizens who
participate in general elections. A narrow republican model of democracy
focusing on the elected branches could indicate such priority. Ely held that
the theory of representation extends to non-citizens as they are ‘a paradig-
matically powerless class politically’.*'* In migration law, their protection
is ensured by constitutionally linking their interests to the obligations of
the public institutions. Democracy, therefore, is not unlimited but operates
within general principles and rules designed to protect individuals and up-
hold the integrity of collective decision-making.®'

A constitutional approach to migration law enables the judiciary to rec-
ognise individual interests as a constraint on political power. EU migration
law is not only product of secondary legislation enacted by EU political
institutions. It is also shaped by international law and constitutional prin-
ciples that guide political power. Human rights, such as the right to seek
asylum, the right to liberty and security, and the prohibition of refoulement,
are enshrined in EU primary law, and constitute powerful tools of judicial
review. They can be used by the judiciary to empower itself in relation to
the other branches. For instance, Article 78 TFEU requires EU migration
law to comply with international legal requirements, including the Refugee
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Convention. As a result, the CJEU is compelled to ensure that EU legisla-
tion complies with these commitments.®!¢

In this way, the judiciary can strengthen individual self-determination.
If action cannot be obtained from the legislature, the judiciary can provide
a procedure to ensure the realisation of human rights. It provides an added
channel of individual participation. The idea is that courts are part of the
larger political system — representing ‘a crucial cog in the machinery of
government’.%'7 Assessing how human rights are implicated by secondary
legislation is in the interests of both the collective to maintain the constitu-
tional law and the individual whose rights are at stake. Through substan-
tive, constitutional review, the Court can affect the political climate and
possibly change the kinds of ideas that are represented and discussed.¢'®
Elaborate decisions can be resources for change and give voice to under-
represented interests. Human rights can thus work as judicial self-empow-
erment and strengthening of the position of the individual.

Through judicial review, the Court can also contribute to strengthening
collective self-determination in EU migration law by holding the legisla-
tive and executive branches to account. Collective self-determination de-
pends on certain normative criteria, including respect for open and egali-
tarian processes.®’ To effectively oversee the democratic process, the ju-
diciary must be willing to interpret and bring forward the principles that
define democracy. When executive actors move beyond the decision-mak-
ing procedures or circumvent the Parliament, judicial review becomes es-
sential to uphold the constitutional integrity. As externalisation undermines
the power of the other institutions and challenges the separation of powers,
the priority should be to protect and maintain the prerogatives of the
branches. While the executive focuses on efficiency and stability, the judi-
ciary should engage the broader concept of democratic legitimacy. It is
through such agonism that the Court can assert itself and thus meet the
ambitions of the executive.

While an agonistic approach is needed to counter the growing executive
power in migration law, collaboration remains essential for facilitating
constructive interaction between the branches and upholding the demo-
cratic process. The Court alone cannot decide the scope of human rights or
democracy, for determining the meaning of such values remains also a
function of politics — of public deliberation and debate. Furthermore, courts
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lack implementation power, which makes them reliant on other institutions
to put their decisions into action. Since the judiciary depends on political
support, its rulings must be ‘embedded in political processes’ to be effec-
tive.620

Hence, the judicial role most consistent with the standards of separation
of powers is a representation-reinforcing approach rather than a purely
value-protecting function.®?! The judiciary’s mission is to balance compet-
ing interests, not advancing one over another. This is why both judicial
restraint and assertiveness are key components. By focusing on the admin-
istrative integrity of secondary law, migration law can become an effective
instrument of EU governance. Such an approach is valuable for the positive
vision of separation of powers — one that emphasises the distinct role that
each institution plays and supports the decisions of the other branches.®*
To ensure a balance of interests, the Court must also consider the broader
constitutional aspects of migration law.

The Court should not aim to ease tensions for the sake of collaboration
but must remain attentive to the underlying conflicts and make them visi-
ble.®® Its responsibility to uphold the Treaties requires it to challenge po-
tential violations by other branches. Furthermore, judicial review provides
an alternative forum for third-country nationals to participate in the demo-
cratic process, enabling a ‘bottom-up’ mobilisation through courts. This
mechanism plays a crucial role in balancing collective and individual in-
terests.®>* Representation in this context does not mean that courts should
always side with the group that has lost in other political arenas. Rather it
means the judiciary should be responsive to legal claims that may have
been overlooked or violated, ensuring that all voices are heard.

3.5 Conclusion

In this chapter, the relational concept of separation of powers, as developed
in Chapter 2, has been applied to EU migration law. The chapter examined
the dynamics of power and created a normative standard for how to analyse
institutional interactions in this field. I submit that the relational concept of
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separation of powers is particularly well-suited for EU migration law stud-
ies. However, even a standard relational model, grounded in collaboration
and agonism, requires some adaptation to account for the executive’s in-
herent dominance. The separation of powers in EU migration law is chal-
lenged by externalisation, informality, and consensus-driven politics. This
specific model of governance underscores the need for agonism rather than
collaboration to maintain the separation of powers and uphold the values
that the principle serves. The self-empowering measures taken by the ex-
ecutive branch not only make agonism more important in migration law
but also foreground the need for judicial scrutiny. Thus, a key element in
the readjustment of the separation of powers principle to EU migration law
is the grounding of the principle in the values of conflicts and control.

Section 3.1 analysed how the multilevel separation of powers has
changed throughout the development of EU migration law. It highlighted
how Member States reluctantly ceded control over migration to the EU.
Migration law is deeply tied to state sovereignty. It is politically salient and
sensitive for Member States, as it directly affects their independence and
territorial control. This is why there is a foundational norm of protection-
ism in EU migration law. During the slow and gradual integration process,
lawmaking was initially state-driven as Member States prioritised national
decision-making over effective EU integration. However, successive
Treaty reforms have fundamentally shifted the balance of power in EU-
national relations. Given that the executive is the most dominant branch at
EU level, the supranationalisation of migration law has naturally rein-
forced the executive’s position, tilting the balance in its favour.

Section 3.2 demonstrated that the Treaties generate wide leeway in
shaping the policy direction during the legislative process. Drawing on
Kelsen’s concept of the legal order as a ledge-based system of legal norms
(Stufenbau), the boundaries set by EU primary law depend on their level
of determinacy. Like higher-level norms, primary law both guides and lim-
its the development of secondary law. While the Treaty provisions mandate
that EU migration law comply with international law, they also give room
to pursue other policy objectives, notably combatting illegal immigration
and efficient management of migration flows. Crucially, the conflicting
nature of EU primary law generates a wide room for choices within sec-
ondary law on the openness or closeness of EU migration law.

The legislative process in EU migration law is similarly structured as
other legal fields. In the ordinary legislative process, the Commission holds
the agenda-setting power and has the exclusive right to propose new legis-
lation, while the Council of the EU and the European Parliament serve as
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co-legislators. However, the politicisation of migration has changed the
balance of powers. As Section 3.3 illustrated, the executive branch has
been further empowered due to its agonistic approach to decision-making
and the Parliament’s collaborative response. The legislative-executive re-
lationship is dynamic, shaped by compromises and negotiations over the
policy direction. Yet, trends in informal lawmaking and externalisation
marginalise the legislature.

Section 3.4 outlined the dual roles of the judiciary within the relational
separation of powers. Collaboration is a necessary feature of the judicial
practice to ensure effective lawmaking and to respect the policymaking
functions of the elected branches. The Court should avoid seizing powers.
Yet, it should also assert itself, provide new perspectives, and oversee the
activities of the other branches. Hence, the Court faces two options. It can
either read migration law through a constitutional lens, which invites con-
testation based on higher-legal norms, or read migration law through an
administrative lens, where the law is effectively treated as instructions to
national administrations.

From a normative standpoint, constitutional perspectives are needed to
generate democratic and individual legitimacy to the migration case law.
Focusing on delivering the laws enacted by the political actors generates
legality and effectiveness, yet to meet broader claims to legitimacy, the
CJEU needs to represent the constitutional values. The possibility of play-
ing a constitutional role can be limited by the applicable procedure and the
case at hand but the judicial reasoning also plays a crucial role. While the
preliminary ruling procedure is mainly about the interpretation of EU law
and not its constitutionality, the Court may still assert its independence —
and will do so, for instance, by considering international and primary law.

A core principle of the normative standard of separation of powers con-
strued in this thesis is balance. If separation of powers were solely about
maximising the independence of each branch and keeping them at a dis-
tance from one another, they would be unable to hold each other account-
able. In the context of migration, where power has unduly tilted towards
the executive, there is a heightened need for agonism to improve the bal-
ance. As the executive is agonistic, the judiciary needs to ensure that the
tools employed by the executive are lawful. Collaboration should give way
to agonism, in which the judiciary asserts its role in interpreting constitu-
tional law. By grounding its reasoning in higher legal norms, the Court can
strengthen its position to counterbalance the executive.
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Chapter 4

Patterns of Judicial Restraint: A Quantitative Anal-
ysis of the Migration Case Law

The growing politicisation of EU migration law has led to intricate chal-
lenges for the separation of powers as each branch has distinct reasons to
assert itself. The controversy of the field makes the legislative branch cru-
cial to providing open and representative decision-making. At the same
time, crisis narratives drive the demand for swift executive action, while
the human rights implications necessitate an active judiciary to safeguard
against abuses of political power.%?* Judicial review is a key part of the
separation of powers, yet as all three branches have important roles to play,
it remains to be seen how the Court positions itself in relation to the other
branches in exercising its control function.

By quantitatively analysing the nature of judicial review in migration
cases, this chapter contributes to answering the second research question
of this thesis: how does the CJEU position itself in relation to the legisla-
tive and executive actors, at the EU and national level, in migration cases?
While Chapters 5—7 provide a qualitative examination of key cases where
the separation of powers is challenged, this chapter takes a broader ap-
proach, assessing the Court’s general role through an analysis of its case
law from January 2010 to December 2020.

The quantitative analysis is based on the SepaRope Judiciary Dataset,
an original dataset of EU migration cases. The methodology underlying
this dataset was detailed in Chapter 1, but key points worth recalling here
include case selection, timeframe, and variable usage. Migration cases
were drawn from the Curia database using the search criteria ‘Immigration
policy’, ‘Border checks’, and ‘Asylum policy’. The dataset includes 142
judgments delivered between 1 January 2010 and 31 December 2020. It

625 A Wallerman Ghavanini, A Ostlund, and A Waldenstrém (2024) 205.
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examines various variables, such as the nature of cases brought before the
CJEU, the involvement of Member States, the Court composition, the
forms and intensity of judicial review, and the Court’s method of interpre-
tation.®*® This chapter specifically focuses on the type of procedures used
and the nature of judicial review exercised.

The role of the Court is examined from two perspectives: first, how
public institutions engage with the Court; and second, how the Court exer-
cises review over EU institutions and national authorities. Additionally, I
explore how the migration crisis may have influenced the judicial role in
migration cases. This crisis-driven perspective is inspired by the study un-
dertaken by Anna Wallerman Ghavanini, who divided the dataset into two
periods: 1 January 2010-31 August 2015, and 1 September 2015-31 De-
cember 2020. Her findings indicate that the relative frequency of EU law
violations — committed primarily by Member States — declined following
the emergence of the crisis and in subsequent years.®?’

Section 4.1 analyses how the Court is mobilised by various actors. It
shows that most cases reach the Court through the preliminary reference
procedure. As most cases are initiated by national courts, the Court primar-
ily engages with the actions of national authorities rather than those of EU
political institutions. The absence of proceedings initiated by political ac-
tors suggests that they prefer to resolve matters outside the courtroom. Sec-
tion 4.2 studies how the Court exercises judicial review and contributes to
lawmaking, and the extent to which the Court empowers or constrains the
legislative and executive branches. The findings reveal a pattern of judicial
restraint, characterised by indirect and low-intensity review. The number
of EU law violations by Member States found by the Court decreased after
the crisis, even though the nature of judicial review remained unchanged.
Within its usual form of review, the Court shifted towards a more permis-
sive approach, granting greater authority to political actors.

626 See A Wallerman Ghavanini, A Ostlund, C Pedersen, S Kaddar, and I Karahan
(2022).
627 A Wallerman Ghavanini (2023) 295.
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4.1 The Mobilisation of the Court: How the Judicial

Procedures Shape the Judicial Power

While the CJEU plays a crucial role for lawmaking and control of public
power, it depends on ‘demand’ for its services.®?® Unlike other branches of
government, it cannot act on its own motion. Its role in safeguarding the
Treaties depends on litigants’ ability and willingness to vent their griev-
ances through the judicial channel.®®

Before the Lisbon Treaty, only the highest courts of Member States
could refer questions to the CJEU in the areas of EU migration law within
the AFSJ framework.*° Between 2005 and 2009, the Court received just
11 preliminary references from the EU Member States.®! Since then, the
number of cases has grown steadily and remained consistently high. Be-
tween 2010 and 2020, the Court issued 142 judgments. This increase is
partly due to the Treaty reform, which now allows lower courts to refer
questions to the CJEU, accounting for almost half of all migration cases.
Still, as lower court referrals do not account for all cases, the increasing
number of judgments also reflects the growing importance of the field.

To analyse how the Court of Justice approached the distinct legal prob-
lems raised by litigants, the 142 judgments were divided into smaller units,
referred to as legal issues.* As explained in Section 1.3.2, these are the
distinct legal problems within each judgment, identified by the bullet
points and the Court’s use of headings.®** The dataset contains 283 legal
issues in migration.®** Of these, 96 were decided before the migration crisis
(1 January 2015-31 August 2015), while the remaining 187 were delivered
over the five-and-a-half-year period during and after the crisis (1 Septem-
ber 2015-31 December 2020).6%

628 E Blankenburg and H Schepel, ‘Mobilizing the European Court of Justice’ in
G de Burca and JHH Weiler (eds.) The European Court of Justice (Oxford Uni-
versity Press, 2008) 12.

629 Ibid.

630 Article 68.1 of the EC Treaty (Treaty of Amsterdam).

631'S Peers, ‘EU Justice and Home Affairs’ in P Craig and G de Burca (eds.) The
Evolution of EU Law 2nd edn (Oxford University Press, 2011) 276.

632 Appendix (variable II).

633 Ibid.

634 As explained in Chapter 1.3, some cases that do concern migration but have not
been labelled as such are not included.
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Of the 283 legal issues, 137 pertain to asylum, 51 to regular migration,
and 94 to external border controls.®*® These subfields cover a broad range
of legal questions within migration law. Asylum covers issues such as asy-
lum procedures, definition and scope of protection, and reception condi-
tions. Given the high volume of asylum applications in the EU during this
period and the challenges in implementation, it is not surprising that asy-
lum dominates the Court’s case law. Regular migration covers issues relat-
ing to family reunification, workers, and students. This form of migration
is pre-authorised, meaning individuals must obtain permits before entering
the EU. Family reunification is the most litigated aspect of regular migra-
tion, which reflects the practical difficulties and controversies of the rules
at national level.®” External border controls, an umbrella term for migra-
tion control and measures tackling irregular migration, involve pre-entry
checks, territorial oversight, detentions, and return agreements. Most cases
in this area focus on the Return Directive and the extent to which Member
States can detain migrants.®*

The bulk of the caseload has arisen from the preliminary reference pro-
cedure, which accounts for 277 out of 283 legal issues (98 per cent). Only
three of the remaining issues — equivalent to one per cent — are infringe-
ment procedures under Articles 258 and 259 TFEU, while another three
are annulment actions under Article 263 TFEU. Although annulment ac-
tions brought by individuals to the General Court fall outside the dataset, I
have examined the Curia dataset to get a full picture of how many annul-
ment cases there are. My examination revealed only three such cases by
the GC.** Individuals rarely seek to annul EU legal acts — not necessarily
due to a lack of grievances, but because challenging general acts is diffi-
cult. Unless a legal act is of direct and individual concern, individuals can-
not initiate annulment cases.®® This makes public institutions crucial for
enabling constitutional review.

However, the dominance of preliminary rulings shows that EU institu-
tions and Member State governments rarely bring cases before the Court,
which prevents disputes between public actors from playing out in the

636 One legal issue has been defined as pertaining to both asylum and border con-
trol.
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Council ECLI:EU:T:2017:130. These cases are analysed in Chapter 5.
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courtroom. The data includes only two annulment judgments.®*! The cases
involve disputes between EU legislative and executive actors and between
national governments and the Council of the EU. In 2008, the United King-
dom challenged the Council of the EU for excluding it from the decision-
making process on the Visa Information System.®? Later, in 2010, the Eu-
ropean Parliament sought to annul the Council Decision 2010/259/EU,
which supplemented the Schengen Borders Code regarding the surveil-
lance of sea external borders.**

With only one case brought by an EU institution against another, inter-
institutional disputes in migration law are virtually absent. The few cases
initiated by Member States reinforce this pattern, suggesting a broader re-
luctance among public actors to challenge EU law. As a result, the Court
has limited opportunities to directly assess the exercise of EU legislative
and executive powers. This could indicate general agreement among EU
and national executive and legislative powers. After all, the Commission
can withdraw controversial proposals during the legislative process, and
the European Parliament and the Council need to agree on legislative pro-
posals before they can be enacted. Public actors may prefer to resolve dis-
putes through political negotiation rather than pursuing direct legal action
before the Court.®*

The low number of infringement cases reflects a similar pattern of ju-
dicial avoidance. The dataset contains only two such cases, both concern-
ing the implementation of directives into national law. One case involved
Ireland’s failure to comply with Council Directive 2005/85/EC®* on min-
imum standards for granting and withdrawing refugee status.®*® The other
concerned whether the Netherlands violated EU law by imposing excessive

641 Case C-482/08 United Kingdom of Great Britain and Northern Ireland v Coun-
cil of the European Union ECLLI:EU:C:2010:631; Case C-355/10 Parliament v
Council (Schengen Borders Code) ECLLI:EU:C:2012:516.
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64 C Eckes, P Leino-Sandberg, and A Wallerman Ghavanini, ‘Conclusions’ in C
Eckes, P Leino-Sandberg, and A Wallerman Ghavanini (eds.) The Dynamics of
Powers in the European Union (Hart Publishing, 2024b) 315.

645 Council Directive 2005/85/EC of 1 December 2005 on minimum standards on
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OJ L 326/13.
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and disproportionate charges on third-country nationals applying for long-
term residence in the EU.%

The few infringement cases show that the Commission, in enforcing
EU law in relation to national authorities, avoids bringing disputes before
the Court. This is striking in the field of migration, given that, according to
Iris Goldner Lang, Member State infringements have become more fre-
quent since the migration crisis.®*® In 2015 alone, the Commission opened
over 40 infringement cases against Member States relating to migration
law.®*® Most of these cases concerned the implementation of directives into
domestic law and were resolved through dialogue between the Commis-
sion and the Member States during the pre-litigation process.®*° The Com-
mission has a certain leeway in its pre-litigation negotiations with Member
States and generally seeks to resolve disputes without resorting to legal
action.! As Francis Snyder observes, negotiation and adjudication serve
as complementary forms of dispute resolution.®>> Within this framework,
the Commission may be able to settle the issues without going to court or
choose to back down due to the political sensitivity of the case — just as
Member States may opt to comply to avoid litigation.

Moreover, the low number of infringement cases in migration law re-
flects a broader trend of decreasing infringement cases initiated by the
Commission. Research shows that infringement cases have decreased sig-
nificantly over the years, with the vast majority of cases now reaching the
CJEU through domestic courts within the preliminary reference proce-
dure.%® Between 2004 and 2018, the number of infringement cases
dropped by 67 per cent, and since then, the Commission has brought only
two or three cases per Member State to the CJEU each year.®* As in
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migration law, this decline is not explained by improved compliance by
Member States. Instead, rising politicisation of the Commission and con-
troversy surrounding EU law enforcement have led the Commission to
adopt a cautious approach.®*® This softer stance reflects concerns about an-
tagonising national governments and potentially undermining their support
for the EU.

As Member State governments and EU institutions rarely bring cases
to the Court, the judiciary becomes dependent on national courts. As many
as 98 per cent of the issues decided by the Court have been brought by
national courts within the preliminary reference procedure. The dominance
of preliminary rulings shows the importance of national courts but also the
relative insignificance of EU institutions in initiating infringement pro-
ceedings and annulment cases.

The legal procedures have distinct scopes and objectives and shape ju-
dicial power differently. While the annulment procedure (Article 263
TFEU) allows for judicial review of EU legal acts and the infringement
procedure (Articles 258 and 259 TFEU) enables judicial review of Member
States’ implementation of EU law, the preliminary reference procedure
(Article 267 TFEU) is mainly concerned with the interpretation and appli-
cation of EU law at national level but also enables judicial review of the
validity of EU law. As almost all migration cases are confined to the pre-
liminary reference procedure, the judicial function is mostly about assist-
ing national courts in the implementation of EU law.

The preliminary reference procedure is a potential mechanism for judi-
cial control of the validity of EU legal acts but is mainly directed at national
authorities rather than EU institutions. In most cases (253 out of 283), the
legal issue concerned the interpretation of EU law — focusing not on the
validity or legality of a provision but on how it should be understood and
applied by implementing authorities.®® In 101 of these cases, the Court
assessed the compatibility of national legislation with EU law.%” Notably,
challenges to the validity of EU secondary law are rare. There are only five
validity issues.*® Two of those are annulment cases under Article 263

655 Tbid 781.

65 Appendix (variable IV).

57 Note, however, that as explained in Section 2.4.2, the CJEU is not competent
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TFEU including one legal basis review,*° and one addressing legislative
competence.®® The remaining validity challenges arose through prelimi-
nary rulings that triggered a rights-based review of secondary law.%¢!

As almost all cases are preliminary rulings and almost none of those
concern the validity of EU law, EU institutions may avoid judicial scrutiny
— perhaps intentionally. While individuals and national courts may view
the CJEU as a potential ally, political actors seek to avoid judicial review.
The interpretation and application of EU migration law rely so heavily on
the legal actions of individuals and national courts who refer cases to the
CJEU. EU institutions and Member State governments appear keen to keep
the Court away from leaving its mark on migration law and their powers.
The reason for the lack of annulment and infringement cases could also be
that political institutions tend to collaborate and are generally in agreement
on migration issues. They might not see a need for engaging in judicial
disputes because they have no grievances to vent before the Court or they
might think of other ways of resolving disputes, as well as trying to keep
the Court from exercising its review functions.

4.2 The Form and Intensity of Judicial Review

Despite the few direct actions undertaken by public institutions and indi-
viduals, the Court can still significantly impact EU and national authorities
depending on how deep it decides to go when interpreting EU law. Schol-
ars have defined the legal reasoning of the Court as ‘technical’ and ‘admin-
istrative’ based on its focus on secondary law over broader constitutional
reflections.®® The Court tends to tread lightly by seeking the position of
the legislature and shying away from assessing substantive choices.®® This
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section further explores the implications of this self-restraint for the judi-
cial control of the EU and national political branches.

Judicial review is broadly understood as the Court’s examination of le-
gal acts and measures at EU and national level. In 222 legal issues, the
Court assessed, directly and indirectly, whether measures of executive, leg-
islative, and judicial actors complied with EU law.** This analysis takes a
broad approach to judicial review, including the ‘indirect review of na-
tional legal acts in the preliminary reference procedure, regardless of
whether a specific actor was explicitly held responsible for an error’.

Of these 222 legal issues, only five concerned EU legal acts, all of
which were upheld except for one that had been adopted by the wrong in-
stitution.®® In the remaining issues involving national legal acts, the
Court’s rulings implied that they were incompatible with EU law in 97 of
the issues (45 per cent).®” A similar result is found in cases where the
Court’s rulings directly or indirectly imply that a specific public actor vio-
lated EU law, excluding the abstract interpretation of EU law that merely
limits the national room for manoeuvre.® This variable covers a smaller
number of legal issues (113 in total), with only four involving EU actors.
In the cases concerning national actors, the rulings indicated a violation of
EU law in 39 per cent of the issues (42 out of 109).

Considering the impact on the national government branches, the legis-
lative and executive are treated broadly equally. As a political institution,
the national legislature might be expected to violate EU law more fre-
quently than the national administration. While national legislatures may
be driven by political interests and the pressure to advance their constitu-
ents’ will, administrative bodies — being ‘relatively more insulated from
public opinion’ — are expected to adopt a more technocratic and compliant
approach to EU law.®® Its role as an implementor of law is perhaps not to
argue and contest but to ensure effective law application. However, the
analysis reveals a similar rate of breaches across different branches of gov-
ernment. The legislature is found to have breached EU law in 45 out of 105
cases (43 per cent), the executive in 46 out of 102 cases (45 per cent), and
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the judiciary in 6 out of 10 cases (60 per cent). The results demonstrate that
the national legislature does not fail to implement EU law more often than
the executive.

Judicial review is a critical safeguard against concentration of power,
yet the CJEU is viewed as a politically sensitive actor and became further
restrained during the migration crisis.®’’ The frequency of EU law viola-
tions dropped during this period.®’! In the years preceding the crisis (1 Jan-
uary 2010-31 August 2015), 36 out of 72 national legal acts (50 per cent)
were found to be incompatible with higher-ranking EU law.®”? As the crisis
unfolded and in the years that followed (1 September 2015-31 December
2020), the incompatibility rate dropped to 61 out of 145 cases (42 per cent).

The decline is even more pronounced when excluding cases based on
abstract interpretations of EU law.®”> Before the crisis, public actors were
found to have violated EU law in 51 per cent of cases, whereas after the
crisis, this figure dropped to just 29 per cent.®”* This comparison shows
that the migration crisis changed the judicial role. While the EU Commis-
sion has found that the number of infringements increased from 2014 on-
wards, the judiciary has found fewer infringements.®”> There was a shift to
the more permissive side as the Court responded to the migration crisis by
becoming more accommodating towards the actions of national public au-
thorities.

670 See eg A Wallerman Ghavanini (2023) 285; JH H Weiler (1991) 100; O Lars-
son and D Naurin, ‘Judicial Independence and Political Uncertainty: How the Risk
of Override Affects the Court of Justice of the EU’ (2016) 70 International Or-
ganization; M Blauberger and D Sindbjerg Martinsen, ‘The Court of Justice in
Times of Politicisation: “Law as a Mask and Shield” Revisited’ (2020) 27 Journal
of European Public Policy.

71 Appendix (variable 14).

672 A Wallerman Ghavanini (2023) 295.

673 Appendix (variable 13).

674 A Wallerman Ghavanini (2023) 295.

%75 Ibid; 1 Goldner Lang (2020) 40.

138



EU Law Violations Found
60%

50%
40%
30%
20%
10%

0%

Pre-crisis Post-crisis
Figure 2. The share of EU law violations found pre-crisis (2010-2015) and post-
crisis (2015-2020).

Crucially, legal factors do not explain the increasing judicial restraint.
No significant legislative reforms in the years leading up to the migration
crisis account for the decline in EU law violations found.®’® Key migration
laws had already been in place well before the crisis. The Family Reunifi-
cation Directive has been in force since 2003, the Return Directive was
enacted in 2008, the Reception Condition Directive was adopted in 2013,
and both the Dublin III Regulation and the Asylum Procedures Directive
entered into force in 2013. Although some of these acts were still being
implemented when the migration crisis emerged, they were not introduced
in response to it. Furthermore, as Wallerman Ghavanini observes, most of
the cases decided during the migration crisis were already pending before
the Court when the crisis began.®”’ Cases decided in 2015 and 2016 in-
volved events predating the crisis and were governed by the same legal
framework as earlier rulings. If legal reforms had been introduced during
the crisis and influenced case law, their effects would have become evident
only years after, once the new measures were in force and cases governed
by them reached the Court.®”® However, empirical findings show that the
Court’s more cautious approach persisted in the years after the crisis,
showing that factors beyond legislative change drove this shift.

The absence of legally convincing explanations behind increasing judi-
cial restraint opens the way for political explanations. Rational choice the-
ories emphasise that institutions’ decisions about whether to engage in
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conflict are shaped by strategic considerations, such as the likelihood of
compliance and the potential damage to collaboration.®”® The findings of
increasing judicial restraint during the migration crisis can be explained by
such strategic manoeuvring, which is understood as judicial conflict avoid-
ance and reluctance of the Court to place itself at the heart of controver-
sies.®®" Given the increasingly conflictual nature of decision-making in
times of crisis, the Court is likely to have perceived it as safer to exercise
restraint. ‘The Court is ultimately keenly aware of the Realpolitik sur-
rounding its judgments and their implementation’.%!

While judicial review is an essential part of the judiciary’s function
within the separation of powers, courts exercise discretion in determining
how deep and far to go when overseeing the activities of the other branches.
As Alec Stone Sweet explains, the review can be either direct or indirect.%?

It is direct when a court explicitly asserts its authority to review legal
measures, such as when the CJEU assesses the compatibility of a legal
measure with EU law.%® For instance, in FMS and Others,®®* the Court
ascertained whether Article 51(2) (f) of the Hungarian Law was compatible
with the grounds of inadmissibility set out in Article 33(2) of Directive
2013/32.5% The review is direct, as the Court explicitly assesses whether
the provision is compatible with EU law. The Court considered the word-
ing and scope of national legislation in relation to the requirements of the
EU directive [154—156]. Direct judicial review is exercised in 80 out of
222 legal issues (36 per cent).

By contrast, judicial review is indirect when the court merely provides
broad guidance for national courts to apply rather than directly engaging
with the national law.®*® For example, in Zubair Hagbin, the Court was
asked whether EU secondary law permits Member States to reduce or
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withdraw reception conditions as a punitive sanction for violent behaviour
of asylum seekers. Instead of reviewing the national rules, the Court mainly
referred to the Reception Conditions Directive, offering an interpretative
framework rather than an explicit assessment.%®” Nevertheless, this is still
considered a form of judicial review, as the national legislation serves as
an example of what falls outside the permitted range of national measures.
This indirect approach is thus most common in migration cases, where the
Court focuses on EU law interpretation and avoids directly engaging with
the specifics of the national act in question.

Indirect judicial review is the most common form of review concerning
both branches of government. However, it is more common in the relation
to the national executive. The national executive is directly reviewed in 26
out of 102 issues (25 per cent), whereas the legislature undergoes direct
judicial review in 45 out of 105 issues (43 per cent).

The difference between the branches could be explained by a greater
need for stricter scrutiny of the national legislature compared to the exec-
utive.5®® Alternatively, it may result from referring courts facilitating such
review by providing more detailed information on the national provisions
in question and the relevant facts.®® I submit that these differences are also
linked to the distinct nature of the issues arising in cases concerning the
legislature and the executive. Most cases regarding executive actors pertain
to the interpretation of EU law (77 out of 102 issues, or 75 per cent),
whereas the majority of issues related to the national legislature involve
questions about the compatibility of national legislation with EU law (71
out of 105 issues, or 68 per cent). In compatibility cases, referrals are typ-
ically framed as inquiries into whether EU law ‘precludes’ certain national
measures, thereby inviting the Court to engage more directly with national
legal provisions.®”

Further evidence of the prevalence of moderate judicial review can be
seen in the Court’s approach to direct judicial review. This type of review
primarily focuses on procedural issues or only lightly engages with sub-
stantive matters. Across all national branches, the Court mostly exercises

887 Case C-233/18 Zubair Hagbin ECLI:EU:C:2019:956 [32-55].

688 A Wallerman Ghavanini, A Ostlund, and A Waldenstrom (2024) 214.

689 H Rasmussen, ‘Remedying the Crumbling EC Judicial System’ (2000) 37 Com-
mon Market Law Review 1102; G Davies, ‘The Division of Powers Between the
European Court of Justice and National Courts: A Critical Look at Interpretation
and Application in the Preliminary Reference Procedure’ (University of Gro-
ningen, 2006).
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limited substantive review (55 out of 80 issues, or 69 per cent), in which it
explores only whether there is ‘a manifest error of the substance of the
decision and the appraisal of the relevant facts’.*! Another form of direct
judicial review is procedural review, where the Court merely reviews
whether a measure is adopted according to the procedural rules. This oc-
curred in 19 out of 80 issues (24 per cent). In contrast, strict substantive
review — where the Court assesses the substantive policy choices of public
authorities — was exercised in just 6 out of 80 issues (7.5 per cent), as illus-
trated in Figure 3.

Form and Intensity of Judicial Review
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Direct Indirect Procedural Limited Strict
review review review substantive substantive
review review

Figure 3. Issues with different types of judicial review are expressed as a fraction
of the total number of issues on which the Court reviewed legal measures. N =
222 out of 283 in the left columns and 80 out of 222 in the right columns.

The generally low intensity of the direct judicial review shows that the
Court tends to tread lightly in its review of legal acts. The procedural re-
view may be deep and intensive, as demonstrated in the case analysis in
Chapter 5. The numbers show, nonetheless, that in most issues, the Court
limits itself to verifying that acts are not ‘manifestly’ unlawful. The Court
approaches cases not by considering how things should be done but how
they are being done. It appears that rather than revisiting the legal questions
by considering whether the decision is inappropriate and should be re-
versed by making a new proportionality assessment or adding human rights
perspectives, the Court focuses on the basic requirements of law, such as

01 R Widdershoven (2019) 59. See Appendix (variable 15).
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whether the reasons provided are relevant and not whether they are appro-
priate or functional.

The prevalence of indirect and moderate review could be explained by
the distinct character of the preliminary reference procedure, which domi-
nates the migration case law. The Court is only authorised to give prelim-
inary rulings on the interpretation of the Treaties and the validity and in-
terpretation of EU legal acts. It is not permitted to rule on the validity of
national law and the responsibility to rule on questions of fact lies with
national courts.®> As the preliminary reference procedure aims to guide
the national interpretation and application of EU law, 36 per cent of direct
judicial review cases could even be seen as high.®”

The judicial approach to preliminary references also plays a role in de-
termining the intensity of judicial review. In practice, the Court is willing
to engage more deeply in its review, but it generally exercises restraint by
applying a lower standard of scrutiny, thereby allowing Member States a
margin of discretion in their implementation.***

Viewing the intensity of judicial review as a result of judicial choices
aligns with other empirical studies showing that the Court opts for careful
interpretations of migration law. Daniel Thym has written that the Court’s
legal reasoning shows ‘a remarkable trend to focus on statutory interpreta-
tion by highlighting, amongst others, the wording, the general scheme, the
objectives and even the drafting history of secondary legislation’.®> The
secondary law orientation means that the Court avoids exercising constitu-
tional review of EU legal acts, focusing instead on guiding Member State
implementation.

The form and intensity of the judicial review remain constant over time,
even during crisis. To assess the impact of the migration crisis on judicial
review, I analysed potential shifts in the frequency and nature of direct ju-
dicial review following the 2015 crisis. My findings indicate a decline in
direct judicial review, from 38 per cent (28 out of 74) before the crisis to
35 per cent (52 out of 148) after. Furthermore, the Court engaged more in
procedural review during and after the crisis, which increased from 21 per
cent (6 out of 28) to 25 per cent (13 out of 52), while the share of limited
substantive review dropped from 71 per cent (20 out of 28) to 67 per cent

2 M Broberg and N Fenger, Broberg and Fenger on Preliminary References to

the European Court of Justice 3rd edn (Oxford University Press, 2021) 89.
0 See A Wallerman Ghavanini, A Ostlund, and A Waldenstrom (2024) 214.
694 Tbid 212.

%5 ) Thym (2019b) 193.
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(35 out of 52). The share of strict substantive remained low.*”® The changes
are too small to show an increased preference for indirect review and pro-
cedural review, but if anything, the numbers suggest that the migration cri-
sis reinforces judicial restraint. It continues to largely exercise limited sub-
stantive review but increasingly finds measures to comply with EU law,
likely due to a more accommodating legal reasoning.

Changes in the Form and Intensity of Judicial Review
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Figure 4. Changes in the intensity and form of judicial review pre- and post-crisis.

While the CJEU is mainly mobilised through the preliminary reference
procedure to interpret and apply EU secondary law to guide Member State
implementation, its self-restraint means that it rarely scrutinises measures
taken by the EU’s political branches. The Court maintains a subordinate
role in relation to EU political institutions. It often proceeds with caution.
This is evident in the prevalence of indirect judicial review and the domi-
nance of limited substantive review in cases of direct review. As a result,
the CJEU functions more as an administrative court ensuring the effective-
ness of EU law than as a constitutional court that implements the suprem-
acy of the EU Treaties.®” While the form and intensity of judicial review
remain consistent, the Court’s secondary law textualism harbours potential
for strategic restraint. The dynamics of judicial power is demonstrated in
the increasing leeway granted to Member States in times of crisis.

6% Strict substantive review was exercised in 2 out of 28 issues pre-crisis (7 per
cent) and 4 out of 52 issues post-crisis (8 per cent).
%97 Cf C Méllers (2013) 172.
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4.3 Conclusion

This chapter has quantitatively demonstrated how the political and legal
branches in EU migration law co-determine each other’s powers. Their re-
lationship is characterised by caution. There is a form of mutual conflict
avoidance that prevents effective control of the EU political institutions.
As a result, national authorities are mostly the object of scrutiny by the
Court. The review remains, however, of a limited nature.

How legislative and executive institutions shape the judicial power was
demonstrated in Section 4.1, which examined the types of issues and pro-
cedures used to mobilise the Court. The scarcity of actions for annulment
and infringement proceedings shows either an absence of conflicts between
state actors or an unwillingness to take those conflicts to court. Of the cases
examined, only three emanate from annulment or infringement proceed-
ings, while 277 legal issues were brought to the Court as preliminary ref-
erences. Preliminary rulings can sometimes function as annulment pro-
ceedings in disguise when they concern the validity of EU law. However,
the vast majority of them concern issues of interpretation, through which
the Court mainly guides how national authorities apply EU law.

Section 4.2 analysed, in turn, how the Court exercises its powers in re-
lation to legislative and executive actors. It showed that the Court generally
plays its part in the collaborative form of separation of powers by exercis-
ing self-restraint. Its review is largely indirect, focusing on clarifying the
meaning and scope of EU secondary legislation which sets the legal frame-
work within which national authorities can exercise their discretion. While
the preliminary reference procedure does not allow for direct judicial re-
view of national law, instances of direct review reveal the Court’s capacity
for such assertive control. However, in those cases the Court is mostly ex-
ercising limited substantive review — assessing whether decisions are man-
ifestly inappropriate — or reviewing compliance with procedural rules.

The Court’s timid approach is also evident in its reasoning, which tends
to focus strictly on EU secondary law rather than invoking higher-ranking
norms. Such a judicial approach gives more space to decision-making at
the EU level. By avoiding broader normative considerations, the Court ac-
cepts its designated role to ensure the enforcement of EU law at the na-
tional level.*® Thus, it reaffirms the primacy of EU law over national law.
As the Court tends to read migration law through the lens of textualism, it
constrains national actors in roughly half of the cases analysed. However,
this trend declined during and after the migration crisis, showing a shift

%8 A Wallerman Ghavanini, A Ostlund, and A Waldenstrom (2024) 217.
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towards a more accommodating legal reasoning, even as the mode of judi-
cial review remained consistent. This shift shows that the adjudicative
function played by the Court can allow for more flexibility in crisis con-
texts. There is a need for wide political leeway in times of crisis, but a high
level of judicial vigilance should accompany it to ensure constitutional
compliance. While it is reasonable to allow the executive greater flexibility
during times of crisis, this should be balanced by strong constitutional rea-
soning. Looking ahead, I will examine more closely how the Court shapes
the separation of powers in migration cases by analysing how it reviews
EU institutional competences and human rights protections.
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Chapter 5

Constitutional Collaboration: A Qualitative Study
of the Judicial Review of EU Competences and Le-
gal Bases

The increasing dominance of the EU executive poses a significant chal-
lenge to the separation of powers in EU migration law.*” Through mecha-
nisms such as externalisation, emergency powers, and delegation, the ex-
ecutive strengthens its position while the legislature is increasingly side-
lined. The quantitative analysis in Chapter 4 revealed that the Court often
exercises self-restraint, potentially limiting its ability to counterbalance ex-
ecutive power. Judicial oversight by the CJEU is crucial in maintaining the
separation of powers. However, how and to what extent the Court effec-
tively reviews the executive is yet to be explored. Article 263 TFEU grants
the Court broad powers to assess the legality of EU legal acts on grounds
such as lack of competence, infringement of essential procedural require-
ments, violation of the Treaties, and misuse of powers. In exercising this
function, the Court directly engages with EU political institutions and plays
a crucial constitutional role in shaping and enforcing the separation of pow-
ers.

By examining the standards of review employed by the Court in relation
to EU political actors, I show how the Court defines and shapes the relative
authority of the EU branches. In doing so, I further contribute to answering
the second research question — how does the CJEU position itself in rela-
tion to legislative and executive actors at both the EU and national levels?
— by demonstrating how the Court interprets the horizontal separation of
powers. Treaty principles, such as the principle of conferral and propor-
tionality, are potentially useful tools of scrutiny. However, the Court may

9 See A Wallerman Ghavanini (2023) 295; P Garcia Andrade (2022) 118; D Gnes
and M Sormunen (2024) 56.
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limit the application of these principles to preserve the EU institutions’
wide leeway. Such restraint could be driven by political pressure or by the
Court’s own recognition that political decision-making should be flexible
and within the domain of political actors. A key challenge for the Court is
to strike a balance between holding actors accountable under the Treaties
while respecting their freedom of action in shaping migration policies. In
this light, the Court’s approach to judicial scrutiny may shift between col-
laboration and agonism, depending on how it calibrates its role in relation
to political institutions.

The case selection was described in Chapter 1 but is briefly recapped
here. As explained, all annulment cases from the dataset are analysed, in-
cluding UK v Council, which concerns the right of non-Schengen members
to participate in decision-making on Schengen-related measures,’” and
Parliament v Council, which examines the scope of the executive’s imple-
menting powers for surveillance of external sea borders.”’! To provide a
more comprehensive assessment of the Court’s role, I have included three
additional cases that were not part of the dataset: Commission v Council,
which addresses the distinction between readmission and development pol-
icies in EU external action;’** Slovak Republic and Hungary v Council,
which concerns the validity of the EU Relocation Scheme;’® and the Gen-
eral Court’s ruling in NF v European Council on the EU-Turkey State-
ment.”™

The case analysis in Section 5.1 provides a qualitative assessment of
how the Court exerts control over the political branches, with each subsec-
tion examining power struggles between different sets of actors. Conflicts
are seen between EU-executive institutions, between EU legislative and
executive actors, and between EU and national authorities or individuals.
The analysis highlights the Court’s attentiveness to the EU executive, as it
consistently grants wide leeway. It shows that the Court exercises rigorous

700 C-482/08 United Kingdom of Great Britain and Northern Ireland v Council of
the European Union ECLI:EU:C:2010:631.

00 C-355/10  Parliament v  Council  (Schengen  Borders Code)
ECLI:EU:C:2012:516.

02 C-377/12  Commission v Council (PCA with the Philippines)
ECLIL:EU:C:2014:1903.

703 Joined Cases C-643/15 and C-647/15 Slovak Republic and Hungary v Council
ECLLI:EU:C:2017:631.

704 Cases T-192/16 NF v European Council ECLI:EU:T:2017:128; T-193/16 NG
v European Council ECLI:EU:T:2017:129; and T-257/16 NM v European Council
ECLI:EU:T:2017:130.
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judicial review in procedural matters but remains cautious when addressing
substantive policy issues.

Section 5.2 discusses the broader implications of the Court’s tendency
to avoid direct conflict and its acceptance of expanding executive powers.
While granting greater autonomy to an already dominant executive may be
justified on doctrinal or political grounds, it raises constitutional concerns.
Given the challenges facing the EU’s horizontal separation of powers, the
Court’s limited exercise of review is insufficient to ensure effective control
and accountability in the lawmaking process.

5.1 Judicial Review of EU Legislative and Execu-
tive Powers

While there is disagreement about the scope of judicial authority, it is
widely accepted that courts play a crucial role in ensuring that constitu-
tional constraints on governments are upheld.”® Article 263 TFEU author-
ises the CJEU to review and possibly strike down unconstitutional EU legal
acts. However, in the EU context, determining what is unconstitutional re-
mains complex. The Treaties offer only broad guidance on institutional
competences and legal bases, leaving much to judicial interpretation and
political decision-making. The following subsections examine how the
Court reviews the exercise of executive and legislative powers under the
Treaties, focusing on judicial review in a set of separation of powers con-
flicts: legislative-executive disputes (5.1.1), inter-executive conflicts
(5.1.2), challenges brought by individuals against the EU (5.1.3), and ten-
sions between EU and national authorities (5.1.4).

5.1.1 EU Legislative and Executive Dispute: Parliament v
Council on Council Decision Empowering Frontex

In Parliament v Council (Schengen Borders Code), the European Parlia-
ment challenged a Council Decision that established rules and guidelines
for maritime operations by the European Border and Coast Guard Agency

795 A Arnull, ‘Judicial Review in the European Union’ in A Arnull and D Chalmers
(eds.) The Oxford Handbook of European Union Law (Oxford University Press,
2015) 377.

149



(Frontex).”® The Parliament sought to annul the decision,’®” arguing that it
exceeded the scope of the implementing power under Article 12(5) of the
Schengen Borders Code (SBC), which governs the surveillance of external
sea borders. The contested decision was adopted under the pre-Lisbon
framework,”® which did not distinguish between delegated and imple-
menting acts — all non-legislative acts were classified as ‘implementing
acts’.”® Under the old comitology system, the Council could adopt imple-
menting measures based on a proposal from the Commission.”'° By allow-
ing additional measures on border surveillance, Article 12(5) creates a risk
that the Council, in its executive role, could enact general rules without
parliamentary involvement. Council lawmaking through implementing
powers may therefore threaten the separation of powers between legislative
and executive actors. This raises concerns about the separation of powers,
as legislative authority should remain a shared competence of the Parlia-
ment and the Council.”!! Like current limits on delegation in Article 290
TFEU, the Council could only supplement non-essential elements of a leg-
islative act.

Defining the meaning and scope of the ‘essential elements’ doctrine is
no easy task, and the Court’s approach carries significant implications for

706 C-355/10  Parliament v  Council  (Schengen Borders Code)
ECLI:EU:C:2012:516.

97 Council Decision 2010/252 of 26 April 2010 supplementing the Schengen Bor-
ders Code as regards the surveillance of the sea external borders in the context of
operational cooperation coordinated by the European Agency for the Management
of Operational Cooperation at the External Borders of the Member States of the
European Union [2020] OJ L 111/20.

798 Under Article 290 TFEU, the Commission may ‘amend or supplement certain
non-essential elements of the legislative act’, while Article 291 TFEU allows the
legislature to confer implementing powers on the Commission when uniform con-
ditions for implementation are required.

799 M den Heijer and E Tauschinsky, ‘Where Human Rights Meet Administrative
Law: Essential Elements and Limits to Delegation: European Court of Justice,
Grand Chamber C-355/10: European Parliament v. Council of the European Un-
ion’ (2013) 9 European Constitutional Law Review 515.

710 Council Decision 2006/512/EC of 17 July 2006 amending Decision
1999/468EC laying down the procedures for the exercise of implementing powers
conferred on the Commission [2006] OJ L 200/11.

"1 Cf Case 9-56 Meroni & Co., Industrie Metallurgiche, SpA v High Authority of
the European Coal and Steel Community ECLI:EU:C:1958:7; Case C-270/12
United Kingdom of Great Britain and Northern Ireland v European Parliament
and Council of the European Union ECLLI:EU:C:2014:18.
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the EU’s separation of powers. At stake is the integrity of the ordinary leg-
islative process and the balance of executive-legislative powers, as the
Council’s ability to adopt additional measures risks altering existing legis-
lation without parliamentary participation. The Council challenged the
Court’s review power, arguing that the EU legislature can itself determine
which elements are essential [45]. The Court was thus not merely adjudi-
cating a dispute between political institutions; it was also asserting its own
role in the power dynamic.

The Court of Justice held that the classification of ‘essential elements’
is not solely for the EU legislature to decide but must be based on objective
criteria subject to judicial review [67]. By doing so, the Court asserted its
authority to oversee EU competences and upheld a separation of powers
framework that includes judicial review in the context of implementing
powers, countering the Council’s position.

In its review of implementing powers, the Court reaffirmed that, under
settled case law, the ‘adoption of rules essential to the subject matter is
reserved to the legislature of the European Union’ [64].72 Essential rules
must be established in the basic legislation and cannot be delegated to the
executive [64].7!° The executive is only allowed to amend or supplement
non-essential elements of legislation. The key question, therefore, is how
‘essential elements’ are defined.

Previously, in a case concerning implementing measures under the
Common Agricultural Policy, the Court provided only a broad definition,
stating that ‘essential elements’ are those that ‘give concrete shape to the
fundamental guidelines of Community policy’.”"* This interpretation
largely focused on the relationship between the non-legislative act and its
basic act, assessing whether an implementing measure added elements to

12 Cf Case C-240/90 Federal Republic of Germany v Commission of the European
Communities ECLI:EU:C:1992:408 [36]; Case C-104/97 P Atlanta Ag and Others
v Commission of the European Communities and Council of the European Union
ECLI:EU:C:1999:498 [76]; Case C-356/97 Molkereigenossenschaft Wiedergelt-
ingen eG v Hauptzollamt Lindau ECLI:EU:C:2000:364 [21].

713 Cf Case C-156/93 European Parliament v Commission of the European Com-
munities ECLLI:EU:C:1995:238 [18]; Case C-303/94 European Parliament v
Council of the European Union ECLI:EU:C:1996:238 [23]; Case C-48/98 Firma
Sohl & Séhlke v Hauptzollamt Bremen ECLI:EU:C:1999:548 [34]; Case C-133/06
European Parliament v Council of the European Union ECLI:EU:C:2008:257
[45].

714 See Case C-240/90 Federal Republic of Germany v Commission of the Euro-
pean Communities ECLI:EU:C:1992:408 [37].
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the legislation it was based on.”'> However, in Parliament v Council
(Schengen Borders Case), the Court changed its approach, emphasising
‘inherently legislative limits’ rather than just assessing whether an imple-
menting act remained within the scope of its basic act.”'® Of relevance here
is not only the question of whether the non-legislative act fits within the
legislative framework, but also whether certain provisions, by their very
nature, could only be adopted through legislation.”'” This represents a
stronger conceptualisation of the ‘essential elements’ doctrine as a tool of
judicial review, as it emphasises the principle that fundamental policy de-
cisions must remain within the legislative domain and cannot be unilater-
ally determined by the executive.

Although the separation of powers principle is not explicitly mentioned,
it appears central to the Court’s reasoning. The Court sought to safeguard
what it viewed as the legislature’s prerogative to make political choices. It
defined ‘essential elements’ as matters requiring political judgements,
which is a central part of the legislative process, where competing prefer-
ences are publicly debated and formalised into law [65]. Since these re-
sponsibilities lie with the EU legislature, they cannot be exercised by the
Council alone. As explained in Chapter 2, a traditional way of separating
the branches is on the basis of their respective core functions.”'® With this
decision, the Court affirmed the Parliament’s distinct role in shaping mi-
gration policy through democratic deliberation, reinforcing a functional
understanding of the separation of legislative and executive branches.

In assessing whether the Council had amended essential elements of the
legislative act, the Court began by interpreting Article 12 of the SBC. It
found that while the act aims to prevent unauthorised border crossings, it
only provides an abstract description of border guards’ duties [70—71]. The
Court determined that Paragraph 2.4 of Part I of the Annex to the Council
Decision and Paragraph 1.1 of Part II introduced enforcement measures
and obligations for units participating in sea border operations — matters
not covered by the SBC [74—75]. The Court saw those conferrals of powers
on border guards as amendments to essential elements of sea border sur-
veillance.

15 M den Heijer and E Tauschinsky (2013) 525; H Hofmann, ‘Legislation, Dele-
gation and Implementation Under the Treaty of Lisbon: Typology Meets Reality’
(2009) European Law Journal 490.
716 M den Heijer and E Tauschinsky (2013) 525.
77 Thyi

Ibid.
718 See M Vile (1967) 97.
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The nature of the amendments was determined by considering various
‘universal’ limits to executive power. While the Court does not explicitly
frame its reasoning in terms of proportionality, its approach reflects the
principle’s core concerns, particularly the need to balance competing inter-
ests. It held that conferring enforcement powers on border guards involves
political choices that fall within the legislature’s domain, as such decisions
require the weighing of conflicting interests on the basis of several assess-
ments [76].

The Court highlighted that the powers granted to border guards could
vary significantly depending on the policy choices made and that the exer-
cise of these powers could interfere with the sovereign rights of third coun-
tries [76] and affect the fundamental rights of third-country nationals [77].
It observed that the new powers granted to Frontex — including apprehend-
ing individuals, seizing vessels, and transporting apprehended persons to
specific locations — could interfere with the fundamental rights of those
concerned that they necessitate the involvement of the EU legislature [77].
The implication is that decisions on matters concerning third-country na-
tionals, particularly those impacting fundamental rights, should be made
through open democratic processes in the legislative forum rather than
through executive discretion. By requiring parliamentary involvement, the
Court reinforces the principle that fundamental rights protections cannot
be left to the executive alone but must be subject to open deliberation.

The Court found that ‘the mere fact that the title of Part II to the Annex’
of the Council Decision contained the word ‘guidelines’ and stated that
they were ‘non-binding’ did not affect their classification as essential ele-
ments [80]. The Court argued that since those ‘guidelines’ form part of the
operational plan for Frontex whose conditions need to be complied with,
the rules are intended to produce binding legal effects [82]. For these rea-
sons, the Court annulled Council Decision 2010/252 supplementing the
Schengen Borders Code concerning the surveillance of sea external bor-
ders.

Given the significance of these decisions, the Court ruled that adopting
such rules constitutes a major legislative development of the SBC — one
that should also include the Parliament. The interpretation of ‘essential el-
ements’ restricts the Council’s ability to adopt non-legislative acts in mi-
gration law.”" The exercise of border guards’ powers is inherently sensi-
tive as it impacts fundamental rights and involves third-country relations.
By adopting a broad approach to the essential elements doctrine, the ruling

719 See M den Heijer and E Tauschinsky (2013) 526.
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is likely to have far-reaching implications for future cases. Since most
measures on border control affect both third countries and fundamental
rights, co-legislation needs to be the standard practice.

The Parliament has previously argued that politically relevant questions
should be determined in the ordinary legislative process.’”® It has success-
fully challenged the Council’s attempt to establish a secondary legal basis
for adopting and amending lists of safe third countries through a directive.
The Court ruled that allowing the executive to create such secondary legal
bases is ‘tantamount to according to that institution a legislative power
which exceeds that provided for by the Treaty’ and this would undermine
the principle of institutional balance and the co-decision procedure.’! The
Parliament v Council (Schengen Borders Code) case followed this argu-
ment, as the Parliament once again persuaded the Court to annul a Council
Decision affecting fundamental rights while excluding Parliament from the
decision-making process. By curtailing the Council’s discretionary imple-
menting powers, the ruling reinforced Parliament’s role in this policy area.
As Maarten den Heijer and Eljalill Tauschinsky argue, the decision
strengthens the Parliament, placing it on a more equal footing with the
Council in a decision-making process where it has traditionally been
weaker.”*

To conclude, the case demonstrates how the Court can play an assertive
constitutional role in migration law. The reasoning is conceptually linked
to the functional form of separation of powers, where each branch has a
distinct function to perform. For instance, the Court frames certain powers
as being ‘reserved to the legislature’ and identifies specific tasks as ‘falling
within the responsibility of the legislature’. Furthermore, the determination
of what constitutes the legislative domain according to the essential ele-
ments doctrine took an agonistic direction. The Court provided an inde-
pendent perspective on the distinction between legislation and implement-
ing powers. While the Court emphasised the importance of involving the
Parliament, it implicitly recognised that public deliberation and debate
should not be set aside in the pursuit of executive efficiency, particularly
on matters of political interest. Examples of such interests are fundamental
rights and international relations. Hence, the ruling demonstrates how EU
values and principles can play a decisive role in the review of specific pro-
visions as ‘essential elements’ and underscores the benefits of involving
the Parliament through the ordinary legislative process.

720 Case C-133/06 Parliament v Council ECLI:EU:C:2008:257.
21 Tbid [56-58].
722 M den Heijer and E Tauschinsky (2013) 527.
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5.1.2 Inter-Executive Conflict: Commission v Council on
Readmission and Development

While Parliament v Council (Schengen Borders Code) shows the potential
of judicial review in defining the separation of legislative and executive
power based on fundamental rights, later case law — starting with Commis-
sion v Council —reveals that this potential remains underused in the Court’s
reasoning.”” The change from the human rights-based reasoning in Par-
liament v Council to a more restrained review in Commission v Council
demonstrates a growing acceptance of the expansion of executive power
under the Treaty framework. This development shows a shift towards a
more collaborative form of judicial power, as the judiciary prioritises ex-
ecutive flexibility and leeway.

The conflict in Commission v Council concerned the limits of executive
power under different legal bases for negotiating and signing agreements
with third countries, which makes it an example of an inter-executive dis-
pute. The main point of the Partnership and Cooperation Agreement (PCA)
was to establish a framework for trade and development to support the
Philippines. However, the agreement also included a commitment by the
EU and the Philippines to readmit their nationals present in the other’s ter-
ritory. The legal issue was whether additional legal bases to Article 209
TFEU (on development cooperation) was necessary for sectoral policies
incorporated into development agreements with third countries. The Com-
mission sought to annul the Council’s decision, arguing that the inclusion
of additional legal bases — such as readmission of third-country nationals
(Article 79(3) TFEU) — was both unnecessary and unlawful [16]. The
Council, by contrast, maintained that substantial commitments in migra-
tion required the corresponding legal basis to be included [25].

The choice of legal basis may have little impact on the scope of execu-
tive power or the substance of readmission agreements, as they can be con-
cluded under either the development cooperation framework or the specific
provision for readmission. As a result, the legal issue might appear as
merely a technical matter within the inter-executive dimension. However,
the case is particularly revealing in how the Court positions itself in rela-
tion to the executive. Its interpretation of development cooperation shows
how it perceives its constitutional role in determining the meaning of the
Treaties.

2 Case C-377/12 Commission v Council (PCA with the Philippines)
ECLI:EU:C:2014:1903.
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The Court of Justice recognised this role as it asserted that the choice
of the legal basis for an EU legal measure must rest on objective factors
amenable to judicial review [34]. A key factor in this context is that if the
agreement pursues a twofold purpose and one of those is predominant and
the other merely incidental, the measure must be based on a single legal
basis [34].

The Treaties do not provide a clear definition of development or read-
mission, and each has a distinct legal basis with different objectives.”?* Un-
der Article 208 TFEU, the primary aim of development cooperation is the
eradication of poverty, and Article 209 TFEU allows the EU to conclude
agreements with third countries to achieve this aim. Although Article 208
TFEU does not explicitly endorse including readmission within develop-
ment cooperation, it opens the way for such interpretation. It offers only
vague interpretative guidance, leaving room for judicial lawmaking.

The overlap of legal bases was also evident in the earlier ECOWAS
case.’® In this case, the dispute centred on whether the Council was correct
in adopting a decision under the Common Foreign and Security Policy
(CFSP) to support ECOWAS in combating the proliferation of small arms
and light weapons, rather than relying on the legal basis for development
cooperation under the former Article 47 TEU. The Court ruled that the le-
gal basis for development is broad enough to encompass such measures.
As scholars have observed, the Court thus ‘bolstered the Community
method in the development of the EU external action’ and hence strength-
ened the Commission and European Parliament over the Council.”?

AG Mengozzi argued in Commission v Council that the legal basis for
development should not be stretched too far.””” The risk is otherwise that
legal basis rules become void.””® Mengozzi argued that the ‘areas for Eu-
ropean Union action are defined so broadly as to allow a link to

724 Cf Case C-403/05 Parliament v Commission (Philippines Border Management
Project) ECLI:EU:C:2007:290.

25 Case C-91/05 Commission of the European Communities v Council of the Eu-
ropean Union (ECOWAS) ECLI:EU:C:2008:288.

726 C Hillion and RA Wessel, ‘Competence Distribution in EU External Relations
After ECOWAS: Clarification or Continued Fuzziness?’ (2009) 46 Common Mar-
ket Law Review 552.

27 Opinion of AG Mengozzi in Case C-377/12 European Commission v Council
of the European Union ECLI:EU:C:2014:29 [29].

28 MP Broberg and R Holdgaard, ‘Demarcating the Union’s Development Coop-
eration Policy after Lisbon: Commission v Council (Philippines PCFA)’ (2015)
52 Common Market Law Review 560.
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development to be established in every case and no matter what the area
concerned’.”” The policy development is demonstrated in the European
Consensus, a policy document on cooperation, which establishes a broad
definition of development cooperation. Development cooperation has
changed from being a system of financial assistance to the establishment
of comprehensive agreements.”** For this reason, Mengozzi questioned
whether development cooperation could serve as a sufficient legal basis on
its own when an agreement touches on multiple areas. He emphasised the
need for ‘a certain vigilance’ in such cases, noting that the choice of legal
basis has ‘constitutional significance’.”®! As stated in Opinion 1/08 of the
Court, it follows from the principle of conferral that agreements must be
tied to a Treaty provision empowering such measures.”*?

Such vigilance was not shown by the Court, which was cautious and
executive-oriented in its reasoning. The Court did not engage deeply with
the meaning of development under the Treaties, offering only a brief
acknowledgement that poverty eradication is the primary objective of EU
development cooperation [36]. It further noted that, under Article 209
TFEU, the EU may conclude agreements that support the broader aims
outlined in Article 21 TEU and Article 208 TFEU [36]. The brevity of the
Court’s reasoning suggests that it views these Treaty provisions as open-
ended, allowing their precise meaning to be decided through evolving pol-
icy practice.

The Court warned that requiring additional legal bases for a develop-
ment cooperation agreement could risk ‘rendering devoid of substance the
competence and procedure prescribed in the latter provision’ [38]. In so
doing, the Court aligned with the Commission which views development
cooperation as multi-faceted, encompassing a broad range of areas which
could be considered separate policy areas.”** Citing Portugal v Council,”
the Court reaffirmed that in the context of development cooperation,

2 Opinion of AG Mengozzi in Case C-377/12 European Commission v Council
of the European Union ECLI:EU:C:2014:29 [43].

730 Ibid.

31 Ibid.

32 Opinion 1/08 Community Competence to Conclude with Certain Members of
the World Trade Organization Agreements Modifying the Schedules of Specific
Commitments of the Community and Its Member States Under the General Agree-
ment on Trade in Services ECLI:EU:C: 2009:739 [110].

733 See MP Broberg and R Holdgaard (2015) 561.

34 Case C-268/94 Portuguese Republic v Council of the European Union
ECLI:EU:C:1996:461.
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clauses addressing specific matters do not alter the fundamental character
of an agreement, provided they do not impose ‘such extensive obligations
concerning the specific matters referred to that those obligations constitute
objectives distinct from those of development cooperation’ [39]. By adopt-
ing this flexible stance, the Court took an approach to development coop-
eration that accommodates executive discretion.

As others have argued, secondary legislation and policy documents
have come to function as reference points for determining the appropriate
legal basis.”* The Court noted that migration is included in Regulation No
1905/20067%¢ as an area of development cooperation that may receive EU
assistance [50]. It also referred to the Furopean Consensus on Develop-
ment and the Development Cooperation Instrument — two policy docu-
ments developed by the European Commission, which brought the case
against the Council for relying on additional legal bases. These documents
illustrate how EU development policy has evolved and become increas-
ingly linked to security and migration concerns. The way the Court pays
heed to these documents is evident in its statement that ‘as the eradication
of poverty has many aspects, achievement of those aims requires, accord-
ing to paragraph 12 of the European Consensus, the implementation of
many development activities’ [42]. Furthermore, the Court stated that ‘re-
admission of nationals of the contracting parties [...] consistently with the
European Consensus contribute to the pursuit of the objectives of develop-
ment cooperation’ [55].

By considering the content of Regulation No 1905/2006 and the Euro-
pean Consensus, the Court interprets the legal basis for development
largely in light of existing policy documents. Rather than offering a sub-
stantive reading of the relevant Treaty provisions, the Court adopts a def-
erential position, merely assessing whether the measure manifestly con-
flicts with substantive EU law. This light-touch reasoning allows the Trea-
ties to take shape mainly through policymaking rather than legal interpre-
tation. While judicial decisions contribute to this development, the Court
is not providing any substantial independent standpoints. The judgment
mainly reinforces the broad construction of development cooperation ad-
vanced by political institutions.

The Court did distinguish between cooperation that is merely declara-
tory and cooperation that entails concrete commitments and found that the

735 MP Broberg and R Holdgaard (2015) 562.

736 Regulation (EC) No 1905/2006 of the European Parliament and of the Council
of 18 December 2006 establishing a financial instrument for development cooper-
ation [2006] OJ L 378/41.

158



Agreement contained specific obligations on readmission. For instance, the
parties agreed to readmit their nationals who did not meet the conditions
for entry or residence in the other party’s territory [57]. Additionally, the
EU and the Philippines committed to concluding a formal readmission
agreement as soon as possible [57].

However, despite these provisions suggesting the existence of legal ob-
ligations, the Court did not view readmission as distinct from development
cooperation. It reasoned that the lack of implementation measures pre-
vented readmission from constituting an independent policy objective [58].
Consequently, the Court held that readmission in this case falls within the
legal basis for development cooperation, rendering the use of additional
legal bases unlawful [59]. As a result, the Council’s decision was annulled.

The all-encompassing understanding of development projects frames
EU competences broadly. It strengthens the ability to pursue multi-faceted
types of cooperation. While one can argue that readmission does not di-
rectly contribute to the development of the Philippines, the Court ruled that
readmission commitments do not pursue different objectives from those of
development cooperation. In doing so, it accepted a broad notion of devel-
opment. The expansive approach creates greater room for manoeuvre for
executive actors who co-opt readmission agreements for development co-
operation. The resulting flexibility will be useful for executive actors in the
future, be it the Commission or the Council, who wish to take a holistic
approach to development cooperation.

While the judiciary initially asserted its independent role to review the
scope of the Treaties, it ultimately aligned closely with the Commission’s
assessments. This dynamic highlights the interdependence between exec-
utive policymaking and judicial review of the legality of the policies — a
relationship that tends to work in the executive’s favour. The Court’s at-
tentiveness to the policy development, rather than conducting a more sub-
stantive examination of primary law, is striking. What emerges is a collab-
orative separation of powers, in which the judiciary assumes a supporting
role for executive institutions. When the question is not whether the appro-
priate institution has acted but rather how much discretion that institution
has, judicial review becomes more restrained. This accommodating ap-
proach is likely formed by the case’s context within the field of external
relations — a domain where the executive has traditionally been strong. The
next case analysis further confirms this judicial tendency to accommodate
executive policymaking in the area of external migration law.
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5.1.3 Individuals Challenging the Executive: NF' v Council
on the EU-Turkey Statement

One of the most striking examples of the EU judiciary catering to the EU
executive branch is its ruling on the EU-Turkey Statement.”*’ The cases
concerned a statement of cooperation between EU Member States and Tur-
key to manage the inflow of asylum seekers to Greece. The agreement in-
cluded two key provisions: the return of all irregular migrants to Turkey;
and a ‘one-for-one’ resettlement scheme, under which, for every Syrian
returned to Turkey, another Syrian from Turkey would be resettled in the
EU. This was the first agreement of its kind with a third country and serves
as a prime example of externalisation — a strategy through which the EU
seeks to control migration flows by moving responsibility to non-EU
states.”®

The arrangement demonstrates the risks of externalisation and infor-
mality. As an informal arrangement between the Member States and Tur-
key, there had been no formal decision to authorise the opening of negoti-
ations with Turkey according to Article 218(2) TFEU, and the text had not
been submitted to the European Parliament for approval, as required under
Articles 294(2) and 218(6) TFEU.” By circumventing parliamentary
oversight, the EU executive weakens democratic accountability and raises
concerns about the balance of power among EU institutions. This practice
shows the importance of the judiciary in safeguarding the separation of
powers in EU external migration.

The General Court started out by asserting its authority to review the
legality of EU measures. It affirmed that an action for annulment is avail-
able for all measures adopted by EU institutions, regardless of their nature
or form, as long as they are intended to produce legal effects [42]. Conse-
quently, the classification of a measure as a mere press release or statement
is irrelevant if it originates from an EU institution. In contrast, the GC lacks
jurisdiction to assess the lawfulness of measures adopted by national

37 Cases T-192/16 NF v European Council ECLI:EU:T:2017:128; T-193/16 NG
v European Council ECLI:EU:T:2017:129; and T-257/16 NM v European Council
ECLI:EU:T:2017:130. References are made to the Case T-192/16 NF v European
Council ECLI:EU:T:2017:128.

738 § Carrera, L den Hertog and M Stefan, ‘The EU-Turkey Deal: Reversing “Lis-
bonisation” in EU Migration and Asylum Policies’ in S Carrera, J Santos Vara,
and T Strik (eds.) Constitutionalising the External Dimensions of EU Migration
Policies in Times of Crisis (Edward Elgar Publishing, 2019) 155.

739 See T Spijkerboer (2018) 221.
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authorities [44]. This includes measures adopted by Member States physi-
cally gathered in the grounds of an institution of the EU [44].74°

Importantly, the jurisdiction is not decided by how the actors character-
ise the measure. The GC made it clear that labelling a measure as a ‘deci-
sion of the Member States’ is insufficient to exempt it from judicial review
[45]. If such self-designation were enough, EU institutions could evade ju-
dicial scrutiny, undermining the judicial review established by Article 263
TFEU. To prevent this, the GC argued for a substantive rather than a for-
malist approach when determining whether a measure qualifies as an EU
legal act. This substantive review considers both the content of the measure
and the circumstances of its adoption [45].

Yet, when determining the authorship of the EU-Turkey Statement — a
key factor in establishing whether it constitutes an EU act — the General
Court adopted a cautious and deferential approach. Instead of conducting
a rigorous substantive review of the measure’s content and the circum-
stances of its adoption, the GC closely adhered to the Council’s assertions
that Member States had acted independently of the EU [38, 57]. This posi-
tion was supported by the European Commission [29]. Some scholars also
view the Statement simply as a political arrangement with no binding legal
force.!

The General Court strictly focused on the terminology used to describe
the parties involved, demonstrating a formalist approach to the review. It
noted that the Statement was described in the application as the ‘agreement
entered into by the European Council dated 18 March 2016 with the Re-
public of Turkey entitled EU-Turkey Statement’ [46]. The GC also consid-
ered how the parties were referenced in various documents relating to the
meetings with Turkey. Early press releases stated that the discussions in-
volved the ‘Leaders of the European Union’ and the ‘European Union
Heads of State or Government’ [5S0-51]. The Statement also used the ex-
pression ‘Members of the European Council’ [53—-54].

70 See C-181/91 and C-248/91 Parliament v Council and Commission
ECLI:EU:C:1993:271 [12].

741 See S Peers, ‘The Draft EU/Turkey Deal on Migration and Refugees: Is it Le-
gal?” EU Law Analysis (2016) at http://eulawanalysis.blogspot.com/2016/03/the-
draft-euturkey-deal-on-migration.html; G Arribas Fernandez, ‘The EU-Turkey
Arrangement: A Controversial Attempt at Patching up a Major Problem’ (2016) 1
European Papers; M Gatti and A Ott, ‘The EU-Turkey Statement: Legal Nature
and Compatibility with EU Institutional Law’ in S Carrera, J Santos Vara, and T
Strik (eds.) Constitutionalising the External Dimensions of EU Migration Policies
in Times of Crisis (Edward Elgar Publishing, 2019).

161


http://eulawanalysis.blogspot.com/2016/03/the-draft-euturkey-deal-on-migration.html
http://eulawanalysis.blogspot.com/2016/03/the-draft-euturkey-deal-on-migration.html

While references to the EU in the Statement imply that it was an EU-
authored measure — which would place it under EU jurisdiction — the Gen-
eral Court gave weight to the European Council’s interpretation.”? During
the proceedings, the European Council explained that the phrase ‘Members
of the European Council” merely referred to the Heads of State or Govern-
ment of the Member States and that references to the EU were a ‘simplifi-
cation of the words used for the general public in the context of a press
release’ [57]. It further asserted that the term ‘EU’ should be understood in
a ‘journalistic context’, emphasising that the arrangement with Turkey was
published as a press release purely for an ‘informative purpose’ and was
intentionally written in simplified language [58—59].

On the basis of these explanations and ambiguity in the Statement’s
wording, the General Court examined various documents related to the
meetings with Turkey to clarify the capacity in which Member States had
acted. The Court noted that Member States met with Turkey in the same
building where European Council meetings are typically held but empha-
sised that the official European Council meeting had concluded the day
before [63]. It also noted that both the President of the European Council’s
invitation and a pre-meeting note referred to them as ‘[European Union]
Heads of State or Government’ rather than as ‘Members of the European
Council’ [64—65]. Based on this narrow reading, the Court found that the
Member States had not acted as the European Council when negotiating
the arrangement with Turkey, and as a result, it lacked jurisdiction to re-
view the measure [66, 73].

A key aspect of separation of powers which is largely overlooked in the
case is the separation of persons — the principle that individuals should not
simultaneously act in multiple institutional capacities.”** The EU is prone
not only to functional overlap but also to personal, as illustrated by the EU-
Turkey Statement. The ambiguity surrounding which institution Member
State representatives belong to creates a risk of personal overlap, allowing
the same individuals to shift roles between EU institutions and intergov-
ernmental bodies. This risk is also evident in the participation of the Pres-
ident of the European Council in the intergovernmental meetings with Tur-
key.

742 See M Gatti and A Ott (2019) 177; N Idriz, ‘The EU-Turkey Statement or the
“Refugee Deal”: The Extra-Legal Deal of Extraordinary Times’ (2017) TMC
Asser Institute for International & European Law, Research Paper https://pa-
pers.ssrn.com/sol3/papers.cfm?abstract id=3080881 7.

3 M Vile (1967) 94; see Chapter 2 for the definition of the separation of powers
principle.
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However, the General Court did not view this overlap as a problem. It
accepted the argument that the President of the European Council was
merely present at the meeting at the request of the Member States to rep-
resent and coordinate negotiations with Turkey on their behalf [68]. This
reasoning effectively blurred the institutional boundaries between EU lead-
ership and intergovernmental decision-making, weakening the separation
of persons between the two. Furthermore, the GC reaffirmed the ability of
Member States to conclude international agreements through intergovern-
mental policymaking,’* stating that, ‘even supposing that an international
agreement could have been informally concluded [...], that agreement
would have been an agreement concluded by the Heads of State or Gov-
ernment of the Member States’ — not by the EU itself [72].

The ruling has far-reaching implications for EU-national relations and
the balance of powers at EU level. By adopting a cautious stance towards
the executive branch’s role in externalisation, the GC effectively shielded
the European Council — and by extension the EU — from legal accountabil-
ity for the Statement. This approach reinforces a strict functional divide
between intergovernmental action and EU-level decision-making. The EU
institutions and Member States may be closely tied through the persons
involved, but key EU institutions are bypassed. In the intergovernmental
setting, Member State governments can negotiate agreements without the
involvement of the European Parliament and the judicial review of the
Court. As externalisation becomes a practice that is outside the Court’s re-
view powers, it prevents judicial examination of the compatibility with
constitutional principles and human rights. Refraining from substantially
assessing such a critical development of EU migration law may be helpful
for executive functions and the functionality of the asylum system, but it
undermines the Court’s authority.

Crucially, there were more aspects the General Court could have con-
sidered that have an impact on the question of jurisdiction. The EU-Turkey
Statement is rich and complex, involving intricate questions about the na-
ture of the instrument, the nature of EU competence in external relations,
and procedural questions on treaty-making.

74 See M Gatti and A Ott (2019) 178; B De Witte, ‘Chameleonic Member States
Differentiation by Means of Partial and Parallel International Agreements’ in B
De Witte, D Hanf, and E Vos (eds.) The Many Faces of Differentiation in EU Law
(Intersentia Publisher, 2001) 254; R. Schiitze, ‘European Law and Member State
Agreements: An Ambivalent Relationship?” in R Schiitze (ed.) Foreign Affairs
and the EU Constitution: Selected Essays (Cambridge University Press, 2014)
139.
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Notably, the General Court paid little attention to the circumstances in
which the arrangement was made. The presence of all Member States, in-
cluding those less directly affected by migration from Turkey, suggests that
the negotiations were conducted not merely by Member States acting in-
dependently but rather within the framework of the EU.”> Moreover, the
Statement resulted from close inter-institutional collaboration, which fur-
ther challenges the view that it was a purely intergovernmental arrange-
ment. The President of the European Commission was present at the meet-
ings with Turkey, and the Commission played a central role in negotia-
tions, particularly in funding, visa liberalisation, and revitalising Turkey’s
accession process.”* When, in October 2015, the Commission presented
the arrangement with Turkey as a finalised deal, negotiations continued
under the leadership of the European Council’s team.”*’

The involvement of EU institutions undermines the claim that the State-
ment is solely attributable to the Member States. It also shows that the law-
making process in external relations is dynamic and collaborative, led by a
dominating executive branch. The judiciary’s deference to the executive
enables a continuation of this executive cooperation.

Another aspect to which the General Court paid little attention was
whether the EU-Turkey Statement produced legal effects, which is a key
condition for jurisdiction under Article 263 TFEU. In its previous case law,
the Court has held that merely claiming an act lacks legally binding force
does not exempt EU bodies from EU law.”*® It has also held that the title
of a legal act is not decisive in determining its legal nature. For instance, a
Commission-issued ‘Recommendation’ can, in practice, amount to a ‘hid-
den directive’ if it is intended to have binding legal effects.”* Moreover,
the ERTA doctrine, now codified in Article 3(2) TFEU, establishes that
once the EU has exercised its competence in a particular policy area, Mem-
ber States lose the ability ‘to undertake obligations with third countries

745 M Gatti and A Ott (2019) 180.

746 S Smeets and D Beach, ‘When Success is an Orphan: Informal Institutional
Governance and the EU-Turkey Deal’ (2020) 43 West European Politics 131.

7 Ibid 141.

48 See eg Case C-233/02 France v Commission ECLI:EU:C: 2004:173; Case C-
399/12 Germany v Council (OIV) ECLI:EU:C:2014:2258; Case C-425/13 Com-
mission v Council (ETS) ECLI:EU:C:2015:483.

9 Case T-721/14 Kingdom of Belgium v FEuropean Commission
ECLI:EU:T:2015:829.
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which affect those rules or alter their scope’.”>® The ERTA ruling marked
a shift away from Council-led intergovernmentalism in external affairs,
emphasising the EU’s exclusive role where internal competences exist.”!
This precedent suggests that even if the EU-Turkey Statement were framed
as an informal political arrangement, its content and effects should have
been reviewed to determine whether it in fact created legal obligations.

Different arguments can be made about whether the Statement creates
legal effects for third parties. On the one hand, the Statement outlines sev-
eral commitments between the parties, including the return of migrants to
Turkey, the Member States’ commitment to accept relocated migrants, fi-
nancial disbursements to Turkey, and visa liberalisation. These elements
suggest that the parties undertook policy commitments in areas regulated
by EU law, for instance, the Asylum Procedures Directive and the Visa
Regulation. Moreover, the Statement is closely linked to the implementa-
tion of existing binding instruments, such as the EU-Turkey and Greece-
Turkey Readmission Agreements.”>? Given these factors, the arrangement
could fall within the scope of EU law, bringing it under the jurisdiction of
the CJEU for judicial review.

On the other hand, the Statement can be interpreted as a political ar-
rangement rather than a legal act. In Access Info Europe v Commission, the
General Court indicated that it did not consider the EU-Turkey Statement
to be legally binding, but rather a mere political commitment.”>* While the
GC did not elaborate on why the Statement should be seen as non-binding,
scholars have provided explanations.”>* One argument is based on the lan-
guage used in the text — for instance, the Statement employs terms such as
‘come into effect” and ‘will’, instead of using legal formulations such as
‘shall’, ‘agree’, or ‘enter into force’, which are typically used to signal
binding legal obligations.” Additionally, the Statement may merely reaf-
firm existing commitments under the EU-Turkey Readmission Agreement,

730 Case 22-70 Commission of the European Communities v Council of the Euro-
pean Communities ECLI:IEU:C:1971:32 [17].

51 D Kukovec (2021) 22.

752 M Gatti and A Ott (2019) 185.

753 Cases T-851/12 Access Info Europe v Commission ECLI:EU:T:2018:69 [90];
and T-852/12 Access Info Europe v Commission ECLI:EU:T:2018:71 [84].

7% M den Heijer and T Spijkerboer, ‘Is the EU-Turkey Refugee and Migration
Deal a Treaty?” EU Law Analysis (2016) at https://eulawanalysis.blog-
spot.com/2016/04/is-eu-turkey-refugee-and-migration-deal.html; M Gatti and A
Ott (2019) 189.

755 See M den Heijer and T Spijkerboer (2016).

165


https://eulawanalysis.blogspot.com/2016/04/is-eu-turkey-refugee-and-migration-deal.html
https://eulawanalysis.blogspot.com/2016/04/is-eu-turkey-refugee-and-migration-deal.html

rather than creating new legal obligations.”¢ If this is correct, it would fur-

ther justify the GC’s conclusion that it lacked jurisdiction.

The GC could also have clarified the standing of individuals in this case,
whose role is essential for ensuring judicial oversight of executive action
in the process of externalisation. After all, the European Council, the Coun-
cil of the EU, and the Commission all argued that the CJEU lacked juris-
diction.

Under the Plaumann doctrine, codified in Article 263 TFEU, individu-
als may only challenge acts that are of direct and individual concern to
them. This means they cannot challenge soft law instruments that lack le-
gally binding effects.””” As a result, annulment actions against such
measures can typically only be initiated by privileged actors, which in-
cludes EU institutions and Member States but not individuals. However, if
the Statement has legal effects, individuals might be able to challenge it.
Narin Idriz has argued that the legal position of individuals who brought
cases against the Council changed due to the EU-Turkey deal, as its imple-
mentation led to changes in Greek law that directly affect asylum seek-
ers.””® In contrast, Thomas Spijkerboer has argued that the arrangement is
not of direct concern, as the applicants’ situation was not directly caused
by the arrangement with Turkey nor was it individually addressed to them,
making it unlikely to meet the Plaumann test.”’

Judicial review in cases such as these is essential to ensure the separa-
tion of powers, accountability, and the rule of law in externalisation poli-
cies. When political actors act in consensus, the judiciary becomes the pri-
mary check on executive power. However, individuals face significant bar-
riers to bringing cases before the Court, and the General Court’s restrictive
approach further limits access to judicial review. An easier route would be
the preliminary reference procedure, where national courts could ask the
CJEU about the compatibility of the EU-Turkey Statement with EU law.”®
Yet, to date, no follow-up cases have been made. Through its narrow rea-
soning, the GC overlooked key aspects of the Statement, including its con-
tent, the circumstances of its adoption, and its legal effects. The GC shows
deference towards Member States rather than protecting EU primacy and

756 M Gatti and A Ott (2019) 190.

57 M den Heijer and T Spijkerboer (2016); See eg Case C-233/02 France v Com-
mission ECLI:EU:2004:173 [40]; Case C-660/13 Council v Commission (MoU
Switzerland) ECLI:EU:C:2016.
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the prerogatives of EU institutions. By declaring the annulment actions in-
admissible, the GC has effectively set a legal precedent that shields Mem-
ber States from accountability under EU law when they conclude informal
agreements with third countries. This creates a loophole that allows such
agreements to bypass democratic processes and judicial review simply by
being framed as intergovernmental.

5.1.4 Member States Against the Council: Disputes on Pro-
cedure and Substance

This section examines two cases in which Member States initiated legal
action against the Council of the EU. In the first case, the United Kingdom
sought to annul a Council decision excluding opt-out countries from par-
ticipating in decision-making on Schengen rules.”®! The legal issue is
mainly procedural, focusing on the rights of individual Member States in
EU decision-making, with separation of powers concerns playing a less
significant role than in other cases analysed. The case shows the role of the
judiciary in shaping EU-national relations. A more recent example of EU-
national conflicts before the Court concerns the Council’s Relocation De-
cision.”® In addition to highlighting tensions in EU-national relations, this
case raises several separation of powers issues, including the bypassing of
the European Parliament and the expansion of executive power in emer-
gency contexts.

5.1.4.1 UK v Council on Member State participation in EU decision-
making

In UK v Council, where the UK sought to annul a Council decision that
excluded it from participation in decision-making, the Court had to deter-
mine the extent of separation between opt-out countries and participating
states in the Schengen acquis.”®® The Council’s decision in question con-
cerned access to the Visa Information System (VIS) for the ‘prevention,
detection and investigation of terrorist offences and other serious criminal
offences’. Four years earlier, the Council had established the VIS as a sys-
tem for exchanging visa information among Member States and promoting

761 C-482/08 United Kingdom of Great Britain and Northern Ireland v Council of
the European Union ECLI:EU:C:2010:631.

762 Joined Cases C-643/15 and C-647/15 Slovak Republic and Hungary v Council
of the European Union ECLI:EU:C:2017:631.

763 C-482/08 UK v Council of the EU ECLI:EU:C:2010:631.

167



a common visa policy. Access to this database was restricted to Member
States fully participating in the Schengen acquis.

The Council Decision illustrates how EU migration law operates
through differentiated integration among Member States. Schengen coop-
eration has been harmonised unevenly, particularly due to the special status
granted to Ireland, the United Kingdom, and Denmark. As an EU member,
the UK participated in the security aspects of Schengen but not in the com-
mon visa policy. In previous cases, the UK challenged its exclusion from
decision-making on matters such as the creation of Frontex,”** the EU’s
external border agency, and EU measures on biometric passports.’®® The
UK argued that its broader cooperation in Justice and Home Affairs under
Title IV EC should grant it a role in decision-making. However, in both
cases, the Court ruled that the UK’s participation in new aspects of the
Schengen system required prior approval from the participating Member
States, emphasising the limits of its opt-out status and the institutional
boundaries of EU decision-making. In doing so, the Court has upheld the
divide between fully participating and opt-out countries in the Schengen
acquis.

The 2010 judicial decision in UK v Council builds on this jurisprudence
and reinforces the legal distinction between Schengen and non-Schengen
states. The Court of Justice emphasised early on that when determining
whether a measure falls within the Schengen acquis, the need for coher-
ence must be considered [48]. This focus on system consistency led the
Court to conclude that Member States participating in Schengen coopera-
tion are not required to introduce special adaptation measures for opt-out
countries [49]. The Court recognised the close connection between the de-
cision’s content and police cooperation, which could have enabled the
UK’s participation in decision-making. It recognised that the aims and
rules governing national authorities’ access to the VIS effectively sets ‘up
a form of police cooperation’ [51]. However, it also found that these rules
imposed conditions restricting access to the VIS, indicating that their pri-
mary function was to regulate border and entry control, with police coop-
eration being only a secondary use [52]. Crucially, the Court stated that
cooperation established by the Council decision ‘could not, from both a
functional and a practical point of view, exist independently of the VIS’
which falls within the scope of the Schengen acquis [54].

764 Case C-77/05 United Kingdom of Great Britain and Northern Ireland v Council
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The Court’s emphasis on system coherence upholds a strict separation
between opt-out countries and those fully participating in the Schengen
acquis.”® It argued that direct access to the VIS, as authorised by the Coun-
cil Decision, is physically possible only for authorities that have central
access points to the VIS under the VIS Regulation, which is limited to
Member States participating in the common visa policy provisions of the
Schengen acquis [55]. Granting the UK direct access to the consultation
mechanism would have required specific adaptations for a non-participat-
ing Member State, which the Court deemed incompatible with the estab-
lished framework. Consequently, it classified the Council Decision as a
measure falling within the Schengen acquis rather than police cooperation.

This distinction has significant implications for the EU-national divi-
sion, as it confirms that opt-out Member States have no authority over
Schengen-related measures unless they choose to opt in — at which point
they cease to be opt-out countries. Differentiated forms of integration are
kept distinct by not allowing opt-out countries to take part in decision-
making concerning measures developing the acquis.

The decision to uphold a strict boundary between the Council’s deci-
sion-making and that of the Member State governments can be seen as an
effort to strengthen institutional power at the EU level. The ruling grants
the EU executive greater independence from national executive authority.
It reaffirms the Council’s executive role under the Schengen Protocol.
While the Council is composed of national government representatives,
which creates an overlap between EU and national institutions, the Court’s
decision to deny the UK government access helps maintain a distinction
between permanent members who form a distinct part of the institution and
those who have chosen to remain outside. Rather than expanding the role
of national executive power in EU decision-making, the ruling insulates
the Council from the influence of partially cooperating countries. It affirms
the autonomy of EU institutions in developing and managing policies that
require uniform implementation.

The Court’s approach to EU integration in this case is more restrictive
than it is typically known for.”®” Had it taken a different view on the nature

7% See J Rijpma, ‘Case C-77/05, United Kingdom v. Council, Judgment of the
Grand Chamber of 18 December 2007, not yet reported, and Case C-137/05,
United Kingdom v. Council, Judgment of the Grand Chamber of 18 December
2007, not yet reported’ (2008) 45 Common Market Law Review: A Miglio,
‘Schengen, Differentiated Integration and Cooperation with the “Outs™” (2016) 1
European Papers 142.
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of the measure, it could have facilitated closer cooperation between partic-
ipating and opt-out countries, potentially paving the way for deeper inte-
gration. As one scholar observes, ‘considering that the UK is unlikely in
the foreseeable future to subscribe to the abolition of controls at its border
as a means of furthering free movement of persons, the Court may have
well blocked the UK’s participation in parts of the Schengen acquis indef-
initely’.”®® By insisting on the coherence of the Schengen acquis and de-
lineating the boundaries between full and limited cooperation, the ruling
may hinder the objective of ensuring the widest possible participation in
EU measures. As the Court potentially limits opportunities for more flexi-
ble forms of integration, it has been criticised for being ‘excessively
rigid’.”®

Nevertheless, the Court’s decision can be rationalised to prevent frag-
mentation. Xiaolu Zhang has explained that the UK has throughout the
years had a ‘bargaining position that has allowed them to pick and choose
measures’ while avoiding full participation.””® This situation has been de-
scribed as ‘having the cake and eating it too’.””! The ruling challenges opt-
out countries to commit to full cooperation, preventing them from benefit-
ing selectively from a system designed to develop a common migration
policy.”? Thus, while the Court aimed to maintain the coherence of EU
law, it may also promote deeper integration in the long run by discouraging
the strategic use of opt-outs.

EU policymaking in migration law and border security were a matter of
significant concern for the United Kingdom, but to have a seat at the table,
they had to fully cooperate in all related areas rather than picking out those
of most concern. For the Court, multispeed integration is not about increas-
ing participation but ensuring the right kind of participation. By making
consistency and coherence its guiding principles, the Court prioritises col-
lective decision-making at EU level. In this regard, efficiency takes prece-
dence over broader inclusion and representation. As a result, EU decision-
making and the authority of EU institutions are strengthened.
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5.1.4.2 Slovak Republic and Hungary v the Council on the relocation
mechanism

During the migration crisis, steps were taken within the EU to better man-
age migration. The Council’s Relocation Decision is one of those
measures.’”® This measure established an emergency scheme for the com-
pulsory relocation of asylum seekers among EU Member States, marking
a departure from the traditionally voluntary nature of the Common Euro-
pean Asylum System.””* However, not all Member States supported this
shift, which led to a conflict between the EU institutions and the majority
of Member States backing the Decision, and a smaller group — including
the Czech Republic, Hungary, Romania, and Slovakia — that voted against
it. Shortly after its adoption, Slovakia and Hungary challenged the Reloca-
tion Decision, seeking its annulment.””

The dispute over the validity of the Council’s decision to relocate asy-
lum seekers in the EU raises fundamental questions about the separation of
powers within the EU. The Relocation Decision was based on Article 78(3)
TFEU, which grants the Council the authority, on a proposal from the
Commission, to adopt provisional measures to assist Member States facing
a sudden influx of third-country nationals. This emergency competence is
designed to consolidate executive power in times of crisis, as the European
Parliament only has the right to be consulted. Emergencies are often seen
as situations that disrupt the normal governance structure, requiring swift
and decisive action.””® Article 78(3) reflects such beliefs while also impos-
ing some limits on executive authority. The applicant states raised concerns
about procedural irregularities in the adoption of the Council’s decision,
particularly the Council’s failure to properly consult the Parliament and its
decision to amend the Commission’s proposal without acting unanimously

73 Council Decision 2015/1601 of 22 September 2015 establishing provisional
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[41]. These concerns suggest that the safeguards against unchecked exec-
utive power in emergency situations may not have been fully respected.

The emergency power confined to the Council is a non-legislative com-
petence, which shapes the scope of executive authority. As such, the dis-
tinction between legislative and non-legislative acts is crucial. For exam-
ple, in the adoption of a non-legislative act, national parliaments are not
required to participate according to Articles 3 and 4 of Protocol (No 1) and
Articles 6 and 7 of Protocol (No 2), and the Council is not obligated to
meet in public when deliberating and voting, as outlined in Articles 15(2)
and 16(8) [59]. Furthermore, the European Parliament’s right to participate
in the legislative process applies only when an act is adopted under a Treaty
provision that explicitly refers to the ordinary or special legislative proce-
dure [62]. Since Article 78(3) TFEU does not prescribe either of these pro-
cedures, the act is classified by the Court as non-legislative. While the Par-
liament participated in the adoption of the Dublin Regulation, it had much
less influence in the adoption of the Relocation Decision which derogates
from it. Because the act falls outside the legislative framework, its adoption
is predominantly executive-driven, with limited parliamentary oversight at
both the national and EU levels. While national parliaments are excluded,
the European Parliament plays only a consultative role.

The classification of the act as non-legislative also follows from how
‘provisional measure’ is interpreted. The Court of Justice adopted a broad
interpretation of the term. The lack of a precise definition allowed the
Court to conclude that Article 78(3) is not limited to implementing or ac-
companying acts [71]. This interpretation was also strengthened by the
Court’s emphasis on executive discretion and effectiveness. The extensive
reading of Article 78(3) stemmed from considering the ‘overall scheme
and objective’ of the provision [72]. For example, the Court noted the dis-
tinct aim of Article 78(3) TFEU to provide the EU with the ‘necessary
tools’ to respond effectively to migration crises [74]. A restrictive interpre-
tation that excludes the possibility to derogate from secondary legislation,
such as the Dublin III Regulation, would ‘significantly reduce its effective-
ness’ [75-76]. The Court emphasised that the concept ‘provisional
measures’ must be broad enough to ‘enable the EU institutions to adopt all
the provisional measures necessary to respond effectively and swiftly to an
emergency situation characterised by a sudden inflow of nationals of third
countries’ [77].

The Court’s emphasis on effectiveness and executive discretion also
made it take a permissive stance regarding the material and temporal scope
of the Relocation Decision. It accepted that a two-year timeframe was
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justified by the unprecedented and complex nature of the decision [80, 97].
Siding with the Council, the Court argued that a two-year period was nec-
essary to ensure the measure had a tangible impact in supporting Italy and
Greece ‘in dealing with the significant migration flows on their territories’
[96]. Hungary and Slovakia’s concerns about long-term effects of the re-
location were rejected by the Court which emphasised the need for reloca-
tion as an emergency measure [99]. A stricter substantive review of provi-
sional measures could have been adopted.”’”” It could have reviewed
whether the two-year time-frame was necessary and required a more robust
justification beyond a single sentence in recital 22 of the Council Deci-
sion.””® Instead, the assessment was done lightly, as illustrated by the claim
that the Council had not ‘manifestly exceeded the bounds of its discretion’
[96] — a clear expression of the limited substantive review the Court pre-
fers.

The Court also catered to the executive in its interpretation of what con-
stitutes a ‘sudden inflow of third-country nationals’ under Article 78(3)
TFEU. It held that an unforeseeable influx of migrants could still be clas-
sified as ‘sudden’, despite taking place ‘in the context of a migration crisis
spanning a number of years, inasmuch as it makes the normal functioning
of the EU common asylum system impossible’ [114]. To support this con-
clusion, the Court relied on statistics from Frontex, Greece, and Eurostat,
which indicated a sharp increase in migration flows to Greece and Italy
over a short period [116-120].

However, legal scholars such as Narin Idriz have challenged this char-
acterisation, arguing that similar mass influxes had occurred in the past
without triggering comparable emergency measures.’” She points to pre-
vious migration waves, including the 1992 arrival of approximately
600,000 asylum seekers from the former Yugoslavia and the 2001 peak of
420,000 asylum seekers following the Kosovo war.”® Against this histori-
cal backdrop, Idriz contends that ‘the current fights and discussions sur-
rounding hosting refugees and responsibility-sharing are nothing new’.’8!
Additionally, by the time the Relocation Decision was adopted, migration
flows had already begun to decline.

Nonetheless, the Court aligned with the Council’s assessment, reason-
ing that the continued pressure on frontline states justified the measure and
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that the Council had not made a ‘manifest error of assessment’ [123]. The
Relocation Decision was, after all, a temporary derogation from the Dublin
rule. Later in the judgment, the Court highlighted the principle of solidarity
under Article 80 TFEU to further justify its approach [251].

In addressing the rules on decision-making, the Court protected the in-
stitutional power division. Slovakia and Hungary had argued that the
Council of the EU violated the European Council’s instructions by adopt-
ing the Relocation Decision through qualified majority voting rather than
unanimity [136]. However, the Court rejected this claim and argued that
Article 78(3) TFEU allows the Council to act by qualified majority. Draw-
ing on the principle of institutional balance, the Court held that the Euro-
pean Council cannot unilaterally modify this procedure by requiring una-
nimity through its Article 68 TFEU conclusions [148]. Furthermore, the
Court underscored that voting rules are ‘laid down in the Treaties and are
not within the discretion of the Member States or of the institutions them-
selves’ [149]. By affirming that decision-making rules are grounded in law
rather than institutional preference, the Court reinforced a rule-based sep-
aration of powers.

In upholding majority voting, the Court reinforces EU-level decision-
making over national influence. The applicant states were keen on unanim-
ity in voting, citing national sensitivities, concerns over being dispropor-
tionately affected by the Relocation Decision, and difficulties with inte-
grating the asylum seekers, which the Court rejected [300-301]. The dis-
tinction between unanimity and majority voting serves as a clear fault line
between intergovernmentalism and supranationalism. It reduces Member
States’ ability to veto decisions while enhancing institutional efficiency at
EU level.

While the Court’s rejection of the applicant states’ concerns about vot-
ing procedures can appear rather straightforward and reasonable from a
rule of law perspective, it took a lenient approach in its review of the deci-
sion-making procedure.

First, the Court explains that consultation with the European Parliament
is ‘an essential procedural requirement’ and that ‘effective participation of
the Parliament in the decision-making process, under the procedures laid
down by the Treaty, represents an essential element of the institutional bal-
ance intended by the Treaty’ [160]. Once consulted, the Parliament only
needs to be consulted again if subsequent amendments ‘differ in essence’
from the original proposal [160].

The Court acknowledged that the Council had modified the Commis-
sion’s initial proposal, notably by altering Hungary’s status from a
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frontline state eligible for relocation support to a non-beneficiary [163]. In
the final version, relocation was limited to Italy and Greece. Despite these
changes, the Court considered the consultation requirement to have been
fulfilled, reasoning that the Parliament had issued a resolution supporting
the initial proposal after being informed of the modifications [166].

Scholars have characterised this review as ‘light-hearted’,’®? and ‘non-
chalant’.’®® The adopted Resolution continued to reference relocation
measures benefiting Italy, Greece, and Hungary, despite the fact that Hun-
gary had been removed from the final scheme.”® The Parliament had also
requested to be consulted again in the event of significant amendments.
Thus, the decision to proceed without renewed consultation underscores
the Parliament’s diminished role in the decision-making process and the
Court’s attentiveness towards the executive. Notably, however, the Parlia-
ment did not challenge the Council decision. Instead, it was the Member
States that raised concerns about the bypassing of Parliament, rather than
the Parliament itself.

Second, Article 293 TFEU establishes that the Council must either
adopt the Commission’s proposal or depart from it by unanimity. The
Court acknowledged that unanimity serves as a safeguard for the Commis-
sion’s power of initiative [177]. In this case, however, the Council had
amended the Commission’s initial proposal by qualified majority voting —
an action that could only be legal if the Commission itself had introduced
the amendments [178].

When reviewing whether the Commission had indeed made these
amendments, the Court adopted a flexible and pragmatic approach that ul-
timately favoured the Council. It cited a 1994 ruling establishing that
amendments do not necessarily have to be in writing [179].”% The reason
is that amendments are “part of the process for adopting EU acts, a charac-
teristic of which is a degree of flexibility, necessary for achieving a con-
vergence of views between the institutions’ [179]. In this case, the Court
went even further, not only accepting oral amendments but also allowing
implicit ones.”®® It ruled that the mere presence and participation of the

82 B de Witte and E Tsourdi (2018) 1487.

783 A Wallerman Ghavanini (2023) 292.

784 Buropean Parliament legislative resolution P8 TA (2015)0324 on the proposal
for a Council decision establishing provisional measures in the area of interna-
tional protection for the benefit of Italy, Greece and Hungary (COM(2015)0451 —
C8-0271/2015 — 2015/0209(NLE)) (Consultation).

785 See Case C-280/93 Germany v Council ECLI:EU:C:1994:367 [36].

86 See A Wallerman Ghavanini (2023) 292.

175



First Vice-President of the Commission and the Commissioner responsible
for immigration — who were authorised to approve amendments — was suf-
ficient to attribute the changes to the Commission rather than the Council
[181]. By making such a broad interpretation of the Commission’s power
to amend its proposals, the Court indirectly strengthened the Council,
which in practice had driven the changes. This approach blurs the formal
distinction between institutional roles and grants the Council greater influ-
ence on the process while maintaining the appearance of Commission-led
policymaking.

Crucially, the Commission is on board with its diminishing role. As the
Court observed, the Commission did not consider its power of initiative to
have been undermined by the Council’s actions [182]. It may have genu-
inely viewed the proposed amendments as originating from its own repre-
sentatives.”®” However, it is also likely that this position was a strategic
accommodation. Notably, no evidence was presented to indicate that the
Commission’s representatives actively participated in the meetings where
the amendments were introduced.”®® By taking responsibility for amend-
ments likely made by the Council, the Commission allowed another insti-
tution to exercise its power of proposal. In doing so, it abandoned its func-
tion to make amendments. Such collusive behaviour, aimed at facilitating
effective decision-making, is concerning from a separation of powers per-
spective. The involvement of multiple actors in the lawmaking process
serves a critical function, ensuring a balance of power and interests. The
Commission’s technical expertise, the European Parliament’s role in
providing direct democratic representation, and the Council’s function as
an intergovernmental forum each contribute distinct sources of legitimacy
to EU decision-making. However, when the Parliament is bypassed and the
Commission effectively sidelines itself, emergency power becomes in-
creasingly concentrated in the Council. As a result, the institutional safe-
guards designed to uphold a pluralistic and accountable decision-making
process are weakened.

Essentially, the institutional relations in this case are highly cooperative
— arguably bordering on collusion. The Commission and the Council col-
laborated in the Court proceedings to secure the legality of the Relocation
Decision, with the Parliament’s tacit support. This institutional alignment
is striking given that the decision-making process infringed upon both the
Commission’s right of initiative and the Parliament’s right of consultation.
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Nevertheless, the Court upheld this institutional consensus, siding with the
EU institutions against the applicant states, which had argued that funda-
mental rules governing inter-institutional relations were violated. This ju-
dicial approach contrasts with the ruling Parliament v Council (Schengen
Borders Code, where the Court emphasised the value of an inclusive law-
making process. Here, by contrast, it emphasised flexibility and discretion
over public deliberation. The crisis context plays a crucial role in shaping
this shift, as the Court repeatedly invokes the need for flexibility and ef-
fectiveness in responding to emergencies. This reasoning suggests an
evolving judicial stance in which separation of powers is set aside in favour
of executive governance during crises.

5.2 The Court’s Relative Authority as a Check on
Executive Powers

The migration cases studied demonstrate that the separation of powers is
dynamic, as the Court adjusts its position in relation to EU political insti-
tutions. The dynamics become evident through the varying forms and de-
grees of judicial review. For example, in Parliament v Council (Schengen
Borders Code), the Court had the authority to assume independent stand-
points about the ‘essential elements’ doctrine and constrained the execu-
tive’s implementing powers. However, in later cases, a more cautious ap-
proach to lawmaking and greater deference to executive discretion contrib-
uted to an expansion of executive power. This variation in judicial inter-
vention reflects the evolving balance of power among EU institutions. The
Court adapts its reasoning based on the specific nature of the dispute and
its political significance, which it takes as a cue for stepping back. Ulti-
mately, this demonstrates what I discussed in Chapter 2, namely that judi-
cial authority is relative — it depends on how the Court perceives its role in
relation to other branches and their respective claims to legitimacy.’®
The form of constitutional review is shaped by the nature of the Trea-
ties. While the Treaties set forth competence rules that allocate tasks to
various institutions and delineate the scope and form of their actions, the
precise meaning of these rules remains open to interpretation. This consti-
tutional vagueness creates the conditions for institutional choices. The
manner in which constitutional review is exercised is largely left to the
Court’s discretion when interpreting the Treaties. Under this open-ended
constitutional framework, the Court is able to either rival the political
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institutions over the constitutional authority or collaborate and support po-
litical decisions.

Since the authority of the branches is not constitutionally settled, it is
formed through institutional interactions. The analysis in this chapter re-
veals the unwritten norms of separation of powers in annulment proceed-
ings. As explained in Chapter 2, these norms — mutual respect, restraint,
conflict engagement, and control — underpin collaborative and agonistic
forms of institutional interactions. The Court’s choice between collabora-
tion or agonism determines its position on the spectrum outlined at the end
of Chapter 2. Crucially, these judicial choices either constrain or expand
the space for political decision-making. The analysis demonstrates that the
CJEU primarily grants EU institutions broad discretion in policymaking,
thereby adhering to collaborative norms of respect and support.

The comprehensive procedural review in Parliament v Council
(Schengen Borders Code) stands as an exception within an otherwise no-
tably accommodating case law towards the executive. In this case, the
Court used the ‘essential elements’ doctrine as a doctrinal tool to delineate
the scope of implementing powers. It ruled that executive power is consti-
tutionally limited when measures affect fundamental rights or the sover-
eignty of third countries, as such issues involve political choices that re-
quire the European Parliament’s participation. Through the substantive
reading of ‘essential elements’, the Court rebalanced the legislative-exec-
utive relationship. The use of such doctrines can thus play a foundational
role in shaping the separation of powers, which may explain why the Court
applies related principles only sparingly.

In other cases, the Court refrained from invoking constitutional princi-
ples in the review of executive measures. For instance, while the ERTA
doctrine could play a similar role to defining the relationship between the
EU and its Member States — much like the ‘essential elements’ doctrine
does for legislative-executive relations — the General Court did not apply
it in its judgment on the EU-Turkey Statement. The ERTA doctrine opera-
tionalises the principles of conferral and loyal cooperation by prohibiting
collective action outside the EU framework in areas of shared competence.
However, in its review of the arrangement with Turkey, the Court over-
looked its legal effects on EU migration law. Through a narrow interpreta-
tion of the authorship of the Statement, the Court weakened the scope of
judicial review.

The accommodating approach was also evident in the Court’s rulings
on the legal basis for development policy and the legality of the Relocation
Decision. In Commission v Council, the Court considered the policy
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development and found that EU development policy is not confined to
measures directly aimed at eradicating poverty but may also include mi-
gration-related objectives. Similarly, in Slovakia and Hungary v Council,
the Court upheld the Relocation Decision by adopting a broad interpreta-
tion of the EU’s emergency competences under Article 78(3) TFEU. The
Court only engaged with the principle of institutional balance regarding
voting rules in the Council, not in relation to the involvement of the Par-
liament or the Commission in the revision process. As discussed in the case
analyses, the Court could have conducted a more rigorous review of these
legal issues, particularly in response to the arguments raised by the appli-
cant states. However, it mainly listened to the Council, reinforcing a pat-
tern of judicial reasoning that leads to significant leeway being given to
executive decision-making.

The accommodation of the executive reflects a judicial power that is
both collaborative and at times subservient. As Aileen Kavanagh aptly ob-
serves, ‘beneath the constitutional forms lie norms; and beneath the con-
stitutional architecture lie attitudes’.” The institutional mindset matters —
how actors perceive and form the separation of powers as a ‘constrained,
mediated, and disciplined democratic activity’.”! The democratic proce-
dures and the separation of powers can be circumvented when the ‘hidden
wiring on which a living constitutional democracy depends’ is left out.”?
As explained in Chapter 2, this ‘hidden wiring’ consists not only of norms
of mutual respect and support but also of agonistic elements — contestation,
conflict, and control. While American scholars observe constitutional
problems in weakening commitment to the unwritten norms that sustain
cooperation in governance,””® the annulment cases in EU migration law
reveal a different challenge: a lack of commitment to the principles that
enable institutional checks and balances.

The Court’s low threshold for accepting Council decisions as valid re-
flects its priority of effectiveness and unity in lawmaking. Judicial review
remains limited unless there are institutional conflicts, prompting the Court
to engage in deeper scrutiny. In Parliament v Council (Schengen Borders
Code), for instance, the Parliament and the Council disagreed over the
scope of implementing powers, leading to a lack of institutional consensus.
In the absence of a majoritarian position, the Court likely saw an

70 A Kavanagh (2023) 971.

1 Ibid.

2 Ibid.

73 See D Pozen (2014); J Balkin, ‘Constitutional Crisis and Constitutional Rot’
(2017) 77 Maryland Law Review 147.

179



opportunity to engage. The assertive review not only clarified the bounda-
ries of executive authority but also ensured that power was not concen-
trated in a way that might undermine the institutional balance. By contrast,
when EU institutions agree on a policy, the Court is reluctant to interfere,
favouring a collaborative approach that aligns with the consensus. When
the Relocation Decision and the EU-Turkey Statement had the support of
both the EU legislature and executive, the Court remained close to the po-
sition of the political actors. This pattern suggests that the form of judicial
review is shaped not only by legal considerations but also by the Court’s
sensitivity to the political landscape and its role in maintaining stability
and unity.

The crisis context reinforces this approach. Both the Council’s Reloca-
tion Decision and the arrangement with Turkey can be understood as crisis
measures, driven by the need for rapid executive action. Chapter 4 demon-
strated the Court’s increasing restraint during the migration crisis, support-
ing the broader assumption that the separation of powers is applied with
less rigour in emergencies. While the separation of powers is designed to
ensure mutual control, the judicial review is relaxed in times of crisis to
enable the executive to respond effectively. The case analyses reveal that
the Court enables executive power through narrow legal reasoning, a re-
luctance to engage with constitutional principles, alignment with the exec-
utive’s position, and a strong emphasis on flexibility.

However, while institutional consensus and crisis narratives play a role
in shaping the judicial power, judicial restraint may be a general feature of
the Court.”** Chapter 4 also demonstrated that strict substantive review —
where the Court conducts a full examination of political choices — is rare.
Instead of seizing the opportunities to temper executive action, the Court
takes an elastic view of the Treaties which ensures wide executive power
and enables legal basis rules to evolve with the policy developments. The
general concern for flexibility and political discretion is evidenced by
statements that ‘EU institutions must be allowed broad discretion when
they adopt measures in areas which entail choices, in particular of a polit-
ical nature, on their part and complex assessments’ and that ‘the legality of
a measure adopted in one of those areas can be affected only if the measure
is manifestly inappropriate having regard to the objective which those in-

stitutions are seeking to pursue’.”*?
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Notably, these statements are not simply confined to the migration cri-
sis. The Court later clarified that they stem from established principles of
EU governance, which also apply to asylum law.”® Koen Lenaerts, Presi-
dent of the CJEU, has similarly argued that judicial review should be lim-
ited to assessing whether executive or legislative choices are ‘manifestly
incorrect’ rather than revisiting the political decisions.”’ He further argues
that limited substantive review should be the ‘standard restraint by a court
in a democratic society to avoid crossing the line between law and poli-
tics’.”°® His remarks are notably similar to the Court’s reasoning in the Re-
location judgment. While Lenaerts made his statements in a personal or
academic capacity, they likely reflect and have influence on the Court’s
approach, particularly given his prominent role at the Court.”

This preference for governance through executive discretion, supported
by limited substantive review, reflects a broader judicial philosophy. The
Court’s tendency to avoid interfering with executive political power — even
at times declaring itself without jurisdiction — bears similarities to the US
political question doctrine. This doctrine is rooted in the idea that courts,
as the apolitical branch of government, should refrain from engaging in
politically charged issues.’” The doctrine may be a distinct feature of the
US constitutional order to separate law and politics. However, it also re-
flects a more general principle: courts should not assess ‘the wisdom of
discretionary decisions reached by political actors’ but only determine
‘whether the official who has taken a challenged action had the legal au-
thority to act’.®®! This view is evident in the Court’s tendency to apply
stricter review to procedural matters than to substantive questions.

The judicial reluctance to engage in constitutional questions contributes
to a hierarchical power dynamic. By avoiding deeper procedural or sub-
stantive review, it effectively grants greater policymaking authority to po-
litical institutions. Through accommodating interpretations of the Treaties,
the Court ensures constitutional developments that are likely to be well
received by the political institutions.
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7 K Lenaerts, ‘The Broadening of EU Competences Through the Case Law of
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As argued in Chapter 2, while political institutions are the first inter-
preters of the Treaties in their policymaking role, they do not hold exclu-
sive authority in defining institutional boundaries.®> Under Article 19 TEU
and Article 263 TFEU, the CJEU holds the power to interpret the Treaties
with respect to institutional competences. Although constitutional review
may limit the scope of political decision-making, such constraints are jus-
tified as they uphold the fundamental values underlying the constitutional
framework.®® The executive is an essential branch of government and
needs wide leeway to drive forward policy change, yet the threat of exec-
utive empowerment in service of political prioritises must be more rigor-
ously checked — particularly when it threatens democratic procedures.

At times, the Court’s approach in annulment proceedings falls short of
safeguarding the separation of powers. When it refrains from exercising its
full review powers, it enables institutional collusion, as seen in the cases
concerning the Relocation Decision and the EU-Turkey Statement. By act-
ing as a ‘reliable ally’ of political institutions, the Court neglects its role as
a counterweight.®** This deference comes at a cost. It weakens the distinct
perspective of law as a check on politics. Indeed, this separation is crucial
— it is supposed to enable the judiciary to provide meaningful opposition
and hold the executive to account. As Judith Shklar defines it, legalism is
‘the ethical attitude that holds moral conduct to be a matter of rule-follow-
ing, and moral relationships to consist of duties and rights determined by
rules’.3” When judicial decisions align too closely with political interests
and fail to introduce new perspectives, the distinctiveness of the legal pro-
cess is diminished.

The Court’s cooperative mindset prevents a stronger judicial review
that is needed to reign in the executive. Its judicial restraint is driven by
concerns about overstepping its role and encroaching on the political insti-
tutions’ prerogative to set the policy direction. Rather than fully engaging
with counterarguments in the annulment cases, the judiciary seeks to up-
hold wide political leeway. This shows that the Court perceives a legiti-
macy asset in political institutions — specifically, their capacity to make
value judgements, which the judiciary lacks. While such respect may sup-
port a functional separation of powers, it does little to produce a balance of
power. By reinforcing the dominance of political actors in migration law —
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even when their actions may conflict with higher legal norms — the Court
allows executive power to expand unchecked.

5.3 Conclusion

The case analyses in this chapter have illustrated how the Court positions
itself in relation to the EU institutions within the annulment procedure. As
the procedure enables review of EU legal acts and institutional compe-
tences, it reveals how and to what extent separation of powers works as a
risk management tool to ensure that decisions are made properly in EU
migration. In the cases examined, the Court has encountered risks to the
separation of powers concerning the executive’s implementing powers,
emergency competences, and treaty-making with third countries. How-
ever, its responses suggest that these risks are acceptable within the Treaty
framework. Since the separation of powers is only vaguely outlined in the
Treaties, its application is shaped through a dynamic process of interpreta-
tion involving both the Court and political institutions. The Court’s atten-
tiveness to political actors demonstrates a collaborative model of separa-
tion of powers — one that prioritises effective lawmaking over checks and
balances.

Section 5.1 showed that the judiciary largely supports executive deci-
sion-making and rarely opposes the institutional consensus within the EU.
As long as issues are framed as substantive, the separation of powers is
formed to the EU executive’s liking. The Parliament succeeded in chal-
lenging the Council’s scope of implementing powers as the Court con-
ducted an extensive procedural review. The Court has also annulled a
Council decision for being based on the wrong legal basis, yet in doing so,
it accepted an expanding notion of development policy. The Court protects
the Council when the issues concern its institutional integrity or effective-
ness. This is evident in its rulings in UK v Council and on the Relocation
Decision. In times of crisis, the Court also adopts a more accommodating
approach towards Member State governments, as demonstrated by the
judgment on the EU-Turkey Statement. Underlying this interpretative
method is a narrow conception of the separation of powers. The limited
substantive review is too restrictive to effectively counterbalance the grow-
ing powers of the executive.

Section 5.2 discussed what drives the institutional imbalance at EU
level. The development of the Treaties is largely a cooperative process be-
tween the legal and political institutions. This is partly explained by the
Court’s emphasis on maintaining a functional separation of powers, where
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policymaking is primarily a political function. The counter-majoritarian
difficulty is thus avoided as constitutional questions are framed as political
ones. By viewing the Treaties as dynamic and open to change, the Court is
receptive to political developments. The judicial restraint is also explained
by its emphasis on collective interests, such as flexibility, political discre-
tion, and efficiency. As the Court is a politically sensitive actor, the balance
of powers tilts in favour of the executive.

Collaborative norms of governance are an important aspect of the sep-
aration of powers, but, as argued in Chapter 2, they should not define it
entirely. The judiciary must balance cooperation with stricter forms of re-
view; otherwise, it risks failing to uphold democratic procedures and hu-
man rights — both of which are essential to collective and individual self-
determination. Annulment cases, in particular, provide the Court with the
opportunity to assert this constitutional role, yet it rarely seizes it. Instead
of aligning with the political consensus, the Court should embrace more of
the normative resources within the Treaties to actively engage in conflicts
on substantive and complex issues. Only by asserting itself in these critical
cases can the Court fulfil its role as a check on political power. The next
section explores whether the CJEU assumes a different role in the prelim-
inary reference procedure.
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Chapter 6

Cooperative Integration: A Qualitative Study of the
Court’s Enforcement of EU Migration Law at the
National Level

Effective integration of national legislation remains a challenge in migra-
tion law, as in many other areas of EU law. Member States often implement
directives inconsistently, and some even seek to depart from common rules
based on national interests.®* This entrenched non-compliance highlights
a structural weakness in the EU’s authority to direct national policies. The
judiciary has traditionally played an important role in resolving such is-
sues, by guiding national courts in the interpretation and application of mi-
gration law through preliminary references. Its significant contributions to
legal integration, particularly in the internal market, are widely acknowl-
edged.®” As shown in Chapter 4, the judicial function in EU migration law
primarily involves interpreting secondary legislation. Given the legal am-
biguity in this field and the need for guidance, the Court has the potential
to assume a strong integrative role.

This raises the question of what role judicially supervised integration
plays in EU migration law. This chapter examines how the Court perceives
its dual role in lawmaking and oversight within the integration process.
While Chapter 5 demonstrated the Court’s accommodating approach to
constitutional review in annulment cases, this chapter focuses on its role in
preliminary references — how it addresses harmonisation problems and in-
teracts with Member States. In doing so, it contributes to the second
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research question concerning how the CJEU positions itself in relation to
legislative and executive actors at both EU and national levels in migration
cases, and sheds light on its authority in relation to national actors.

For this analysis, I have selected different types of cases that illuminate
the conditions for judicial harmonisation of migration law. These cases are
examined in Sections 6.1 and 6.2. Section 6.1 focuses on rulings concern-
ing the implementation of the Dublin Regulation, which determines Mem-
ber State responsibility for asylum seekers. As discussed in Chapter 1,
Dublin cases represent some of the most controversial aspects of the mi-
gration crisis, decided at a critical moment for the Common European Asy-
lum System. The decision of some Member States to depart from the Dub-
lin principle brought the separation of powers between legal and political
institutions to a critical point, forcing the judiciary to carefully consider its
role in a highly contested area. Chapter 4 demonstrated a shift towards
more judicial restraint in times of crisis. The qualitative analysis of key
Dublin cases, including A4S and Jafari,’®® Ghezelbash,*® Mengesteab '’
and Shiri,*'! shows the Court’s response to politically sensitive legal issues.

Section 6.2 examines a set of cases from another subfield of EU migra-
tion law: legal migration. The analysis focuses on the Family Reunification
Directive to explore how the Court approaches secondary legislation under
different legal and political conditions. The underlying assumption is that
the objective of promoting family reunification might lead the Court to take
a more active role in integration through expansive interpretations. The se-
lected cases were identified based on the SepaRope Judiciary Dataset and
research on precedent-setting rulings concerning the conditions for family
reunification. The analysis includes: Chakroun®? and Khachab,®"® which
concern the limits of income requirements; 4 and S, which addresses the

808 Joined Cases C-490/16 AS v Republika Slovenija ECLI:EU:C:2017:585 and C-
646/16 Khadija Jafari and Zainab Jafari ECLI:EU:C:2017:586.

809 Case C-63/15 Mehdrad Ghezelbash v Staatssecretaris van Veiligheid en
Justitie ECLI:EU:C:2016:409.

810 Case C-670/16 Tsegezab Mengesteab v Bundesrepublik Deutschland
ECLI:EU:C:2017:587.

811 Case C-201/16 Majid auch Madzhdi Shiri v Bundesamt fiir Fredenwesen und
Asyl ECLLI:EU:C:2017:805.

812 Case C-578/08 Rimou Chakroun v Minister van Buitenlandse Zaken
ECLI:EU:C:2010:117.

813 Case C-558/14 Khachab v Subdelegacion del Gobierno en Alava
ECLI:EU:C:2016:285.
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date for age determination of children;*'* and K and A, which examines the
legality of integration tests.®!

Section 6.3 discusses the nature of the Court’s lawmaking role. It argues
that the Court mainly acts as an extension of the EU legislature and only
asserts itself when it builds on clear legislative aims. In times of crisis,
ongoing legislative debates lead the Court to focus on the formal aspects
of the law, avoiding alternative interpretations based on constitutional prin-
ciples or competing legal objectives in order to uphold political choices.
This practice is another example of a functional separation of powers in
migration law. It operates as an effective form of institutional collabora-
tion, reinforcing the primacy of EU law and limiting opportunities for in-
dividual Member States to contest it.

6.1 Judicial Choices Regarding Member State Re-
sponsibility
The Dublin rule, which designates the first EU country entered as respon-
sible for asylum seekers, is strict, with only limited exceptions available to
Member States.®!® Early in the case MS and Others, the Court found that
Article 6 allows unaccompanied minors to apply for asylum in a Member
State other than the first country of entry, even in the absence of family
ties.®!'” Additionally, Article 17 of the Dublin III Regulation permits Mem-
ber States to voluntarily examine an application for international protec-
tion, even if they are not primarily responsible. As a result, Member States
face limited options when grappling with the challenges of processing asy-
lum applications.

The following two sections focus on the Court’s role concerning the
functioning of the Dublin system. Preliminary references to the Court have
raised questions about other possible exceptions to the Dublin rule,

814 Case C-550/16 A and S Staatssecretaris van Veiligheid en Justitie
ECLI:EU:C:2018:248.
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mining the Member State responsible for examining an application for interna-
tional protection lodged in one of the Member States by a third-country national
or a stateless person (Dublin III Regulation) [2013] OJ L 180/31.
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ECLI:EU:C:2013:367.

187



particularly regarding the impact of emergencies and the principle of soli-
darity on the rule’s applicability (6.1.1). They also concern how time limits
and national judicial review can prevent Dublin transfers and change Mem-
ber States’ responsibility (6.1.2).3!8

6.1.1 Preserving the Dublin Rule: the AS and Jafari Cases

The AS and Jafari cases underscore the challenges in implementing the
Dublin rule.®" Considering the breakdown of the asylum system at the
time, a lot of hope rested with the Court to untangle the Gordian knot of
Dublin. The system had effectively failed, as some Member States author-
ised asylum seekers to travel north, while transfers back to the first country
of entry were often impossible due to systemic deficiencies.?”® The legal
issue was whether Slovenia and Austria were responsible for processing
the asylum applications despite not being the first EU country of entry. The
border states that benefitted from the ‘wave-through’ practice sought a re-
form of the Dublin system — a need recognised by the European Commis-
sion, which had identified serious shortcomings, including an imbalance of
responsibility among Member States and widespread non-compliance with
Dublin rules.®! The question, however, is who should lead that work.

The concept of ‘irregular crossing’ was not clearly defined in the Dub-
lin IIT Regulation or related acts, which both the Court of Justice and Ad-
vocate General Sharpston recognised. In such situations, teleological rea-
soning can be valuable for exploring alternatives among the broader objec-
tives pursued. This approach is evident in the Advocate General’s pro-
posal.®?? The AG’s reasoning is analytical and provides new points of view
concerning the Dublin principle. By doing so, she shows how the Court
could contribute to Dublin reform. However, the Court avoided such

818 See further the analysis of Case C-578/16 CK and Others v Republika Slovenija
ECLI:IEU:C:2017:127 in Chapter 7, showing that the Dublin Regulation includes
human rights safeguards that can be used by individuals to challenge Dublin trans-
fers.

819 Joined Cases C-490/16 AS v Republika Slovenija ECLI:EU:C:2017:585 and C-
646/16 Khadija Jafari and Zainab Jafari ECLI:EU:C:2017:586. The judgment in
C-490/16 AS largely reiterates the findings of C-646/16 Jafari, which is why this
section primarily focuses on and references the latter case.
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interpretative methods, most likely to avoid being perceived as engaging
in policymaking, as this could invite criticism for overstepping its mandate.

Throughout the case, the Court’s reasoning follows a formalist ap-
proach, focusing on secondary legislation while avoiding self-empower-
ment through teleological or constitutional reinterpretation of the Dublin
principle. The self-restraint is evident in the Court’s contextual interpreta-
tion of ‘irregular crossing’. The Court considered the term’s usual mean-
ing, read in light of the broader context and purpose of the legal framework
[72]. This led the Court to conclude that ‘the crossing of a border without
fulfilling the conditions imposed by the legislation applicable in the Mem-
ber State in question must necessarily be considered “irregular”’ [74]. On
this basis, the Court held that for a Member State bound by the Schengen
Borders Code, whether a border crossing is irregular must be determined
in accordance with the rules set out in that act [75].

By linking the Dublin III Regulation to the SBC, the Court sought an
overarching coherence within the legal order, which limited the scope for
judicial innovation. It saw, for instance, a direct link between the Dublin
rule — established in a spirit of solidarity — and the SBC’s objective of ef-
fective external border management [85]. This reasoning shows how the
internal dynamics of EU integration shape judicial practices in migration,
as interpretations of asylum law remain closely tied to the broader frame-
work of free movement. As explained in Chapter 3, there is a foundational
norm of protectionism in migration law stemming from the abolition of
internal borders. By deferring to this structural logic, the Court does not
counter this objective.

In contrast, the Advocate General interpreted the Dublin III Regulation
independently of the SBC, which enabled her to bring forward a different
perspective [121-141]. AG Sharpston explained that Article 13 of the Dub-
lin III Regulation does not refer to the Schengen acquis or other legal acts
[121, 127]. Instead, she emphasised Article 78(1) TFEU, which requires
that EU asylum policy aligns with the Geneva Convention on the rights of
refugees. Citing Article 31(2) of the Convention, she argued that states
‘must allow refugees a reasonable period and the necessary facilities to
obtain admission to another country’ [122]. Through these constitutional
considerations, AG Sharpston found it possible to reduce the stringency of
the Dublin principle. She suggested that as Member States authorised the

189



border crossings and facilitated the entry into and transit across their terri-
tories, the border crossings cannot be classified as irregular [176].58

Sharpston demonstrated how preliminary references can be used to re-
visit legislative decisions. She argued that the Dublin system was designed
for ‘normal circumstances’, in which individuals enter a Member State
without prior authorisation from the competent authority, whereas crisis
situations present a different reality [179, 185]. In cases where Member
States cannot guarantee suitable reception conditions or properly examine
asylum applications, she held that greater flexibility is necessary [183].
The reasoning is different from the typically low bar of judicial review
exercised by the CJEU, which is limited to verifying that acts are not ‘man-
ifestly’ inappropriate. Sharpston openly criticised the EU’s asylum policy
for prioritising state control over individual concerns. The Dublin system
seeks to establish a predictable framework of Member State responsibility,
aiming to prevent forum shopping and secondary movements by asylum
seekers. However, Sharpston argued that this approach should be balanced
against the humanitarian perspective promoted by civil society organisa-
tions and the UNHCR, which consider the first entry rule inappropriate
[184].

In contrast to the Advocate General’s innovative approach, the Court of
Justice emphasised loyalty with the legislative choices. While likely to be
aware of the challenges posed by the crisis, the Court did not see it as its
role to provide a different solution from that of the legislature.®** Instead,
it stood firm and upheld a system AG Sharpston considered ill-suited and
not applicable for crisis situations. The exceptional circumstances of the
cases did not sway the Court, which remained committed to maintaining a
predictable structure of Member State responsibility, anchored in the first
state entered principle.

According to the Court, the legislature had already accounted for the
possibility of a migration crisis by introducing the early warning mecha-
nism in Article 33 of the Dublin III Regulation and adopting the Temporary
Protection Directive 2001/55/EC?* [95, 97]. As Thym notes, the Dublin

823 Iris Goldner Lang has also suggested that the term ‘irregular crossing’ does not
apply to a situation where Member States authorise the crossings or are willing to
accept asylum seekers from other EU countries. See I Goldner Lang (2022) 10.
824 D Thym, ‘Judicial Maintenance of the Sputtering Dublin System on Asylum
Jurisdiction: Jafari, A.S., Mengesteab and Shiri’ (2018) 55 Common Market Law
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825 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giv-
ing temporary protection in the event of a mass influx of displaced persons and on
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III Regulation was adopted at a time when a migration crisis was foresee-
able.?”® By 2013, a surge in arrivals had triggered a dispute between France
and Italy over Member State responsibility. While another system of re-
sponsibility might be better suited to alleviate the pressure on border states,
the Court’s reasoning shows that it is the legislature’s role — not the Court’s
— to rethink the Dublin system.

The Court’s deferential approach was likely reinforced by the political
sensitivity of the issues at hand. As discussed in Chapters 4 and 5, the mi-
gration crisis affirmed the Court’s reluctance to shape lawmaking. This ju-
dicial restraint underscores the Court’s commitment to maintaining a sep-
aration between policymaking and adjudication. In this functional form,
the Court is “under an obligation to apply and uphold existing law, includ-
ing laws enacted by the democratically elected legislature’.3?” As Koen Le-
naerts expressed with regard to the Relocation Decision, ‘in areas entailing
choices of a political or complex nature, the legality of a measure adopted
by the EU political institutions can be affected only if the measure is man-
ifestly inappropriate having regard to the objective pursued’.®?® This illus-
trates the receptive role of the Court in relation to EU political institu-
tions.?

The Court’s reluctance to interfere with the EU legislature’s choices is
further evident in its approach to whether Member States can facilitate the
‘irregular crossing’ of asylum seekers. While Member States may, by way
of derogation, permit third-country nationals to enter their territory based
on national interests or international obligations,®*° the Court held that this
discretion is strictly limited to the territory of the granting Member State
and does not extend to the EU as a whole [80]. Consequently, entry cannot
be authorised solely to enable the transit of a third-country national to an-
other Member State. The Court reasoned that allowing such transit would
effectively shift responsibility for examining asylum applications away

measures promoting a balance of efforts between Member States in receiving such
persons and bearing the consequences thereof (Temporary Protection Directive)
[2001] OJ L 212/12.
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from the transit Member State, undermining the Dublin system’s objective
[83—84]. By remaining close to the wording of secondary legislation, the
Court reaffirmed that Member State jurisdiction can only change if a Dub-
lin transfer would risk violating Article 4 of the Charter, which guarantees
freedom from inhuman or degrading treatment [101].

At the heart of the legal issue was the question of how Member State
responsibility should be organised — a matter intrinsically linked to the
principle of solidarity under Article 80 TFEU. The principle conveys nor-
mative values that could shape and potentially reform secondary legisla-
tion. As a legally binding provision, Article 80 TFEU serves as a bench-
mark for EU asylum policy and could be used to review legislative choices.
Article 80 TFEU requires EU acts to include ‘appropriate measures’ to give
effect to the principle of solidarity. However, it is not clear how this should
be achieved. Solidarity can take many forms and need not entail suspend-
ing the Dublin rule.

The Court adopted a restrained approach, conducting only a light as-
sessment of the solidarity principle. Citing recital 6 of the SBC, it empha-
sised that external borders should be controlled ‘in the interest not only of
the Member States at whose external borders the border control is carried
out but also of all Member States which have abolished internal border
control’ [85]. By refraining from deeper engagement with the meaning of
solidarity and fair sharing of responsibility, the Court limited its role to the
strict application of secondary law. A more confrontational approach to the
Dublin principle along the lines of AG Sharpston could have yielded a dif-
ferent outcome.

The different approaches of the Court and the Advocate General show
how interpretations within the preliminary reference procedure can be ei-
ther collaborative or agonistic. AG Sharpston and the Court exercise power
and make active choices yet in markedly different ways. While the AG
demonstrates interpretative alternatives and confronts the legislature about
the failings of the Dublin Regulation, the Court emphasises loyalty with
legislative decisions and demonstrates a formal and brief style of reasoning
that keeps the legal debates confined to the legislative chamber.®!

Sharpston’s discursive and analytical reasoning deepens the legal as-
sessment of the Dublin Regulation and introduces a new and distinct voice
into the lawmaking process. In doing so, she challenges the EU’s legisla-
tive and executive branches, offering an alternative forum for Member

81 J Laffranque, ‘Dissenting Opinion in the European Court of Justice — Estonia’s
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States to engage in debate about the Dublin system. By contrast, the Court
demonstrates narrow functional thinking that excludes broader considera-
tions of the Dublin system’s effectiveness and practicality. Rather than ex-
ploring potential improvements, the Court focuses strictly on interpreting
and applying the choices made by the political institutions.®3? Through this
approach, the Court avoids the question of how to allocate asylum seekers
within the EU and promotes a strict separation between legal and political
functions. The judgment of the Court does not reveal why some Member
States are seeking to change the Dublin system. The Court’s narrow focus
on the text of secondary legislation aligns it closely with the legislature,
offering no new perspectives on the Dublin system.

The reluctance to explore alternative ways of organising the Dublin sys-
tem reinforces the hierarchic separation between law and politics discussed
in Chapter 5. In this model, the judiciary remains subordinate to the polit-
ical lawmakers who have the authority to define the meaning of ‘solidarity’
in asylum law. As the Court exercises self-restraint, it upholds the broad
discretion of EU institutions to shape solidarity in ways that place a heavy
burden on border states, while permitting other Member States to offer
support only on a voluntary basis.*>* For the Court, it is not a judicial con-
cern but a legislative prerogative to decide whether to mandate burden
sharing. The sensitive question of whether Member States should be able
to redirect asylum seekers to other Member States was seen as political —
one that had already been answered by the EU legislature through the adop-
tion of the Dublin Regulation.

Through judicial restraint, the Court positions itself differently in its
horizontal compared to its vertical relations. At the EU level, it remains
close to the institutional consensus, referring to the drafting history and
choices made by the political branches, which retain broad discretion in
addressing the migration crisis. Unlike a counter-majoritarian body, the
Court refrains from challenging political decisions, demonstrating a col-
laborative relationship among EU institutions. However, the Court exer-
cises stricter scrutiny over national authorities. The national executives re-
main divided over the Dublin system. By focusing on legislative intent, the
Court remains largely indifferent to individual Member State grievances,
ensuring that obligations under EU law prevail over national dissent.
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6.1.2 Curtailment of the Dublin Principle: Exceptions in
Ghezelbash, Mengesteab, and Shiri

The Court’s legislative-oriented approach, evident in AS and Jafari, has
nonetheless introduced greater flexibility into the Dublin system in related
cases. While the Court has upheld control and predictability as guiding
principles for determining Member State responsibility — even in times of
crisis — it has also emphasised individual protection in rulings such as
Ghezelbash,®** Shiri,®*° and Mengesteab **° These cases show that the Dub-
lin Regulation is an instrument for individuals also and not only for Mem-
ber States. By recognising the right to an effective remedy and upholding
time limits to Dublin transfers, the Court has ensured crucial procedural
safeguards for asylum seekers.

The Ghezelbash case demonstrates that asylum applicants have the
right to an effective remedy against decisions on Member State responsi-
bility. Under previous case law concerning the earlier Dublin Regulation,
asylum seekers could only challenge a Dublin transfer by demonstrating
systemic flaws in the asylum procedure or reception conditions of the re-
ceiving Member State [32].%*7 However, in Ghezelbash, the Court of Jus-
tice was asked whether asylum seekers could also challenge Dublin trans-
fers based on the incorrect application of the criteria for determining Mem-
ber State responsibility.

A key difference to the AS and Jafari cases, decided a year after Ghezel-
bash, lies in the judiciary’s emphasis on individual protection. However,
while focusing on individual rights in the context of Dublin transfers, the
Court remains close to the legislature. By citing recitals, drafting history,
and a close reading of legal provisions, the Court presents the protection
of individual rights as a deliberate legislative choice. The Court held that
it ‘is apparent from the wording of Article 27(1) of Regulation No
604/2013 that the legal remedy provided for in that article must be effective
and cover questions of both fact and law’ [36]. Moreover, it noted that no
limitations on the arguments an applicant could raise were indicated in the
provision’s drafting [36]. The recitals of the Dublin III Regulation further
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reinforced the view that the legislature did not intend to restrict the range
of arguments individuals may present against a Dublin decision [38—41].
Thus, the Court held that an appeal against a transfer decision must include
a review of whether the regulation was correctly applied, particularly in
determining the Member State responsible [44].

Judicial remedies against Dublin transfers were seen as a means of em-
powering the individual in relation to the Member States. The Court argued
that they guarantee ‘the involvement of asylum seekers in the process for
determining the Member State responsible’ [46]. Key safeguards include
the right to be informed of the criteria used to determine responsibility, the
right to a personal interview, notification of a transfer decision, and the
ability to suspend the transfer during an appeal [47-50]. Citing recital 9 of
the Dublin Il Regulation, the Court emphasised that the system’s objective
is not only the effectiveness of the system but also the protection of asylum
seekers [52]. On this basis, it rejected a restrictive interpretation of the
scope of the judicial review, arguing that such an approach could ‘thwart
the attainment’ of the Regulation’s protective purpose [53]. While recog-
nising that broad judicial safeguards might delay the Dublin procedure, the
Court stressed that the EU legislature does not prioritise the swift pro-
cessing of asylum claims over fundamental procedural protections [57].
The case shows that the Court is committed to ensuring an effective rem-
edy before national courts, particularly when it identifies a legislative in-
tent to protect procedural rights.

The Court has made significant contributions to the protection of pro-
cedural rights in other areas of migration law. In E/ Hassani, the Court
ruled that while the EU legislature allows Member States to determine the
nature and specific conditions of remedies available to visa applicants, na-
tional procedural autonomy remains constrained by the principles of equiv-
alence and effectiveness, which are essential for safeguarding judicial pro-
tection of individual rights.®*® Similarly, in Torubarov, the Court held that
Article 47 CFR grants national courts the power not only to annul admin-
istrative decisions but also, where necessary, to substitute them with their
own ruling.3 National legislation must therefore align with Article 47
CFR to ensure that any person whose rights have been violated has access
to an effective remedy. Within the Dublin system, Article 27 of the Dublin
I Regulation provides comparable procedural safeguards.

88 Case C-403/16 Soufiane El Hassani v Minister Spraw Zagranicznych
ECLI:EU:C:2017:960 [25, 27, 38].
839 Case C-556/17 Torubarov ECLI:EU:C:2019:626.
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In Mengesteab, the Court reaffirmed the precedent set in Ghezelbash
regarding the right to an effective remedy and emphasised that the Dublin
Regulation establishes not only organisational rules for Member States but
also procedural safeguards for individuals [43—48]. The Court extended the
scope of the effective remedy recognised in Ghezelbash to include the re-
view of time limits. The Court reasoned that because the process of deter-
mining the responsible Member State is an integral part of the take-charge
and take-back procedures, it must adhere to the prescribed rules, including
time limits, as these directly impact Member State responsibility [49-53].
It saw Article 21 of Dublin III Regulation concerning time limits for Dub-
lin transfers as a key mechanism for ensuring the rapid processing of asy-
lum applications, holding that delays in the take-charge procedure shift re-
sponsibility to the Member State where the applicant is present [54]. This
marks a shift in perspective from A4S and Jafari, where the primary focus
was on predictability and control.

The Court also addressed the question of when the time period for car-
rying out Dublin transfers begins. The Dublin III Regulation and its various
language versions did not clearly specify whether the three-month period
under Article 21 starts from the initial registration with the police or from
the formal application submitted to asylum authorities [79-81]. Without
much clarity on what marked the beginning of the period, the Court was in
a position to clarify the law.

In its judgment, the Court emphasised the legislative priority to ensure
rapid processing of asylum applications [84—88]. It also examined the
drafting history of the Regulation. Referring to the explanatory memoran-
dum of the Commission proposal [COM(2001) 447 final],** the Court
noted that ‘an asylum application must be considered to have been lodged
as soon as the asylum seeker’s intention has been confirmed with a com-
petent authority’ [90]. Furthermore, it highlighted that Article 4(2) of Dub-
lin III reiterates the wording of Article 2 of Decision No 1/97,%! which
states that an asylum application is lodged ‘from the moment the authori-
ties of the Member State concerned have something in writing to that

840 COM(2001) 447 final: Proposal for a Council Regulation establishing the cri-
teria and mechanisms for determining the Member State responsible for examin-
ing an asylum application lodged in one of the Member States by a third-country
national.

841 Decision No 1/97 of 9 September 1997 of the Committee set up by Article 18
of the Dublin Convention of 15 June 1990, concerning provisions for the imple-
mentation of the Convention [1997] OJ L 281/1.
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effect: either a form submitted by the applicant or an official statement
drawn up by the authorities’ [90].

While the Court grounded its decision in legislative history and textual
interpretation, its role was not merely clarificatory and deferential. It built
upon the legislative intent of ensuring the rapid processing of asylum ap-
plications by considering the broader implications for the effectiveness and
functionality of the Dublin system. The Court argued that procedural guar-
antees would be undermined if the receipt of a written document was in-
sufficient to constitute an application [91]. Moreover, a more restrictive
interpretation could allow individuals to apply for asylum in another Mem-
ber State, which ‘could seriously affect the functioning of the Dublin sys-
tem’ [95]. Ultimately, the Court ruled that a formal asylum application is
lodged when a written document confirming the request for international
protection has been received by the competent authority, or when at least
the essential information from such a document has reached the authority
[103].

The limits on Dublin transfers were reaffirmed just a few months later
in the Shiri ruling, which concerned the six-month deadline for transfers
under Article 29 of the Dublin IIT Regulation.®*> The Court of Justice held
that, based on the clear wording of Article 29(2), responsibility automati-
cally shifts back to the requesting Member State if the transfer is not carried
out within the prescribed period [30]. It viewed this interpretation as con-
sistent with the Regulation’s objective of ensuring the rapid processing of
applications for international protection [31]. The decision also aligned
with Advocate General Sharpston’s opinion, in which she emphasised that
time limits enhance applicant protections and should be understood as fun-
damental safeguards rather than mere procedural constraints.®** The expi-
ration of the six-month period is sufficient to trigger the shift in responsi-
bility, regardless of the actions of either the Member States or the applicant
[ 3 4] 844

The Mengesteab and Shiri rulings balance the outcomes of the AS and
Jafari cases, easing some of the burden on border states by allowing

842 Case C-201/16 Majid auch Madzhdi Shiri v Bundesamt fiir Fredenwesen und
Asyl ECLLI:EU:C:2017:805.

883 Opinion of AG Sharpston in Case C-201/16 Majid Shiri ECLI:EU:C:2017:579
[56].

844 Cf Joined Cases C-245/21 and C-248/21 Bundesrepublik Deutschland v MA
and Others ECLI:EU:C:2022:709, where the CJEU found that the expiration date
still applies, even though a Dublin transfer could not take place during the COVID-
19 pandemic.
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asylum seekers to invoke time limits to challenge Dublin transfers. By
shifting responsibility to the Member State where the asylum seeker is pre-
sent, these rulings impose constraints on national authorities seeking to en-
force transfers. At the time AS, Jafari, and Mengesteab were decided, the
three-month period for submitting take-charge requests had already ex-
pired for most migrants who had travelled along the Western Balkans
route.’ As a result, Austria and Slovenia were largely unable to transfer
asylum seekers back to Croatia. The enforcement of time limits in Dublin
transfers thus represents a crucial legal safeguard in a system that otherwise
prioritises security, predictability, and control.

The balancing effect stems from an effective cooperation between the
legislature and the judiciary. In Shiri, the Court’s reasoning suggests that
it was merely certifying the existing procedural limits on Member States’
ability to carry out Dublin transfers. However, the issue was more ambig-
uous in Mengesteab, where the key question was when the time limit com-
menced. The Court’s decision to start the clock from the day the asylum
seeker registered with the German police — rather than from the official
request submitted to the German Federal Migration Office — ultimately
placed responsibility on Germany. This choice was not self-evident; rather,
it reflects the Court’s prioritisation of the rapid processing of asylum
claims over the goal of preventing secondary movements.34

Notably, this interpretation diverged from the opinion of AG Sharpston.
While the Court held that an asylum application is lodged once the compe-
tent authority is informed, AG Sharpston found that the application is
lodged only when a formal application has been submitted.’*” She argued
that the words ‘have been lodged’ in Article 20(2) of the Dublin III Regu-
lation indicate a formal procedure and held that an attestation of an appli-
cation for international protection is not sufficient as it lacks ‘the kind of
detailed information about an applicant that would be needed to enable the
competent authorities to process his substantive application for asylum’ 4
AG Sharpston also held that the form or report must have reached the com-
petent authority to process the application rather than a national authority
with only general duties regarding the reception of asylum applicants.?*
This contrast further shows the interpretative role of the Court in shaping

885 1 Goldner Lang (2020) 11.

%6 D Thym (2018) 565.

87 Opinion of Advocate General Sharpston, Case C-670/16 Tsegezab Mengesteab
v Bundesrepublik Deutschland ECLI:EU:C:2017:480 [133-150].

45 Tbid [138].

9 Thid [139].
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the procedural safeguards within the Dublin system, sometimes in ways
that expand individual protections beyond the Advocate General’s pro-
posal.

Essentially, Ghezelbash, Shiri, and Mengesteab demonstrate how the
Court of Justice, through a series of judgments, can balance competing in-
terests within the Dublin system while maintaining a consistent formalist
approach. The cases show how judicial reasoning — confined to the specific
rules of secondary law — can represent different interests without engaging
with overarching issues such as solidarity. Through such formalism, the
Court contributes to the functioning of the Dublin rule while remaining
within its adjudicative role. Grounded in the wording of the law and legis-
lative intent, its rulings show how the development of the Dublin system
results from a cooperative interplay between legal interpretation and polit-
ical decision-making.

6.2 Judicial Expansiveness in Family Reunification
Law

While the Dublin cases illustrate the Court’s cautious involvement in the
integration process, there are instances where it has taken a more assertive
role. Case law on family reunification exemplifies how clear legal objec-
tives can serve as a basis for deeper harmonisation. The Family Reunifica-
tion Directive, adopted under Article 79 TFEU, establishes family reunifi-
cation as an EU objective. The Directive contains both protective and re-
strictive elements, as the right to family reunification can be made subject
to various conditions, including income requirements, course fees, lan-
guage and integration tests, and age limits, which allow Member States to
reject applications.®>

The scope for national restrictions has been unclear. In clarifying these
limits, the Court has restricted Member States’ discretion in controlling
migration. In its rulings, the Court often interprets the Directive as primar-
ily promoting family reunification, framing it as a clear right.**' This inter-
pretation enables the Court to play an active role in guiding national

850 See Articles 6 and 7 of the Family Reunification Directive.

81 See eg Case C-550/16 4 and S ECLI:EU:C:2018:248; Case C-540/03 Parlia-
ment v Council ECLI:EU:C:2006:429; Case C-578/08 Rimou Chakroun v Minister
van Buitenlandse Zaken ECLI:EU:C:2010:117; Joined Cases C-356/11 and C-
357/11 O, S v Maahanmuuttovirasto, and Maahanmuuttovirasto v L

ECLI:EU:C:2012:776.
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implementation. This approach contrasts with its case law on asylum,
where competing objectives constrain judicial innovation and limit the
Court’s ability to drive legal harmonisation.

In the 2006 case Parliament v Council the Court of Justice underscored
the role of fundamental rights in the interpretation of EU migration law.%
However, it did not frame fundamental rights as an overriding priority. The
European Parliament had argued in this case that the legal provisions im-
posing conditions on family reunification — such as integration require-
ments — violated higher legal norms protecting the right to respect for fam-
ily life. The Court emphasised that individual interests must be weighed
against the interests of ‘the community as a whole’ [54]. On this basis, it
supported the decision of the EU legislature and held that it was for Mem-
ber States to apply the Directive in accordance with the right to family life
[98]. Consistent with ECtHR case law, the Court found that the EU legis-
lature had not breached this right by allowing Member States to condition
family reunification on integration measures.

The Court of Justice was more assertive in Chakroun where it clarified
the limits of national discretion regarding income requirements for family
reunification.®® By referencing Parliament v Council, the Court empha-
sised that Article 4(1) of the Family Reunification Directive ‘imposes pre-
cise positive obligations, with corresponding clearly defined individual
rights, on the Member States, since it requires them, in the cases deter-
mined by the Directive, to authorise family reunification of certain mem-
bers of the sponsor’s family, without being left a margin of appreciation’
[41].8%* Chakroun shows how the Court strengthens its position by relying
on clear legal objectives and rights to limit political discretion in the im-
plementation of the Family Reunification Directive. By establishing family
reunification as the general rule, the Court held that the conditions imposed
under Article 7 must be interpreted strictly [43]. While Member States re-
tain some discretion in assessing income requirements, the Court made it
clear that they must not apply these conditions in a manner that undermines
the Directive’s objective of promoting family reunification [43]. Referring
to the recitals of the FRD, the Court further emphasised that measures con-
cerning family reunification must align with the obligation to respect the
right to family life, as enshrined in various international legal documents

852 Case C-540/03 Parliament v Council ECLI:EU:C:2006:429.

853 Case C-578/08 Rimou Chakroun v Minister van Buitenlandse Zaken
ECLI:EU:C:2010:117.

854 Case C-540/03 Parliament v Council [60].
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[44]. These references to fundamental rights provide a foundation for sub-
stantive judicial review of national legislation.

In assessing the compatibility of Dutch legislation with EU law, the
Court demonstrated how rights-based considerations guided its decision to
limit the national legislature. It ruled that while income requirements may
serve as a reference point, they cannot ‘impose a minimum income level
below which all family reunifications will be refused, irrespective of an
actual examination of the situation of each applicant’ [48]. Article 17 of
the FRD requires individual assessments, but the Court went further, hold-
ing that an income threshold of 120 per cent of the minimum wage did not
meet the Directive’s objective of ensuring that applicants have stable and
sufficient resources [49].

While acknowledging that it could not define the precise income level
necessary for individuals to meet their daily needs, the Court referenced
the Commission’s argument that if the Chakrouns’ family relationship had
been established before Mr. Chakroun moved to the Netherlands, the re-
quired income would have been only the minimum wage [51]. Thus, the
Court affirmed the Directive’s broad conception of family reunification,
which includes the right to family formation, thereby precluding national
legislation from distinguishing between different forms of family relation-
ships [60—66]. Given that other reference amounts were applied and that,
in some cases, the minimum wage was sufficient for granting residence
permits [50], the Court ultimately held that the 120 per cent income re-
quirement was excessive and incompatible with the Family Reunification
Directive.

The meaning and scope of the resource requirement were further clari-
fied in Khachab.**° The Court ruled that the Family Reunification Directive
allows the rejection of a family reunification application if the sponsor
lacks sufficient resources. The words ‘stable and regular’ in Article 7(1)(c)
were understood as requiring a certain degree of permanence and continu-
ity [30]. Even though the provision is phrased in present tense when it
states that evidence should be provided that the sponsor ‘has’ sufficient
resources, Member States are allowed to examine income patterns and con-
duct a forward-looking assessment of whether the sponsor’s resources will
remain stable over time [32]. By accepting the limitation of the right to
family reunification, the Court shows that the right is not unconditional,
allowing both EU and national actors discretionary powers.

855 Case C-558/14 Khachab v Subdelegacion del Gobierno en Alava
ECLI:EU:C:2016:285.
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Notably, the Court argued that national authorities are obligated to en-
sure proportionality in the implementation of the FRD [42]. By invoking
the principle of proportionality, the Court asserted that national authorities
must make ‘a balanced and reasonable assessment of all the interests in
play’ [43]. The Court saw the one-year income assessment as reasonable,
as it corresponded to the minimum period of validity required for a resi-
dence permit under Article 3(1) of the Family Reunification Directive [45].
It further acknowledged that national authorities have the power to revoke
aresidence permit if the sponsor no longer has stable and regular resources
[45]. Additionally, the Court emphasised that, under national legislation,
authorities may only reject an application if it is established ‘beyond doubt’
that the sponsor lacks sufficient resources [46].

Judicial assertiveness is also demonstrated in cases concerning the date
for age determination. In the 2018 case 4 and S, Dutch authorities rejected
the parents’ application to join their daughter in the Netherlands because
she was no longer a minor at the time of the decision.?*® The legal issue
was whether the date for determining a person’s status as an unaccompa-
nied minor should be the date of the initial application or the date of the
residence permit decision. While the Netherlands argued that Member
States should have the authority to define the relevant moment for age de-
termination, the Polish government argued that it should be the date of the
decision on the family reunification application, and the EU Commission
contended that the date should be when the application for family reunifi-
cation is submitted [30]. Different interpretations could be made and
whichever one the Court took, it would settle an important issue that deter-
mines the procedure for family reunification cases at the national level.

In the absence of clear instructions from the legislature on this matter
[39, 50], the Court of Justice assumed a lawmaking role in the EU integra-
tion process. It held that, to ensure uniform application of EU law and up-
hold the principle of equality, any provision lacking a reference to national
law must be given ‘an autonomous and uniform interpretation throughout
the European Union’ [41]. The Court observed that, unlike other provisions
of the FRD, neither Article 2(f) nor Article 10(3)(a) refers to national law
or the Member States, indicating that the EU legislature did not intend for
the national legislature to determine the relevant date for age determination
[42]. Furthermore, the Court emphasised that the Family Reunification Di-
rective not only promotes family reunification but also seeks ‘specifically

856 Case C-550/16 A and S v Staatssecretaris van Veiligheid en Justitie
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to guarantee an additional protection for those refugees who are unaccom-
panied minors’ [44]. By leaning on these factors — the ambiguity of EU
law, the absence of deference to national authorities, and the protective
objective of the Directive — the Court justified its role in closing the regu-
latory gap and establishing the binding legal standard.

In settling the dispute of age determination, the Court made a significant
contribution to the integration process. The judicial approach to resolving
the issue had agonistic traits. The Court was analytical and openly deliber-
ated on the implications of alternative interpretations of the right to family
reunification. It held that tying the date for age determination to when na-
tional authorities formally recognise refugee status undermines the princi-
ples of equal treatment and legal certainty, as it makes the right to family
reunification dependent on the variable speed of administrative procedures
[55]. To illustrate the potential consequences, the Court compared two hy-
pothetical cases of unaccompanied minors applying for asylum on the
same date but in different Member States with varying processing times
[56].

Through this interpretative exercise, the Court demonstrated that if the
decisive date were the date of recognition, a minor applying in a Member
State with an efficient asylum system might still qualify for family reuni-
fication, while another minor in a slower system would age out and be de-
nied the same right [57]. The Court ultimately held that using the date of
asylum application as the reference point best aligns with the best interests
of the child under Article 24(2) of the Charter of Fundamental Rights [58].
This approach also enhances legal certainty, making it more predictable for
unaccompanied minors to foresee whether they will be entitled to family
reunification [59]. As a result, national legislators can no longer authorise
their executive authorities to apply an alternative date for age determina-
tion.

Even when upholding national rules that limit family reunification, the
Court ensures that they do not make the right excessively difficult to attain.
This was also evident in K and A, where the Court ruled on whether Mem-
ber States may require applicants for family reunification to pass a civic
integration examination.®’

Citing Chakroun, the Court of Justice emphasised that integration
measures must not be used in a manner which undermines the objective
and effectiveness of the Directive [50]. It argued that national authorities

857  Case C-153/14 Minister van Buitenlandse Zaken v K and A
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must comply with the principle of proportionality and held that such
measures are legitimate only if they facilitate the integration of the spon-
sor’s family members, as a civic integration test may do by assessing their
connection to the host Member State [51-54]. Referring to the principle of
proportionality, the Court held that family members who fail the integra-
tion test may still have a right to family reunification if ‘they have demon-
strated their willingness to pass the examination and they have made every
effort to achieve that objective’ [56]. Rejecting an application solely based
on failing the test would be incompatible with the objective of Article
7(2)(1) of the FRD, which is to support integration rather than restricting
family reunification. To prevent disproportionate barriers, the Court ruled
that Member States must consider individual circumstances — such as age,
illiteracy, education level, economic situation, and health — before denying
an application [57-58].

Referring to the principle of proportionality, the Court also ruled that
fees for integration measures must not be so high that they render family
reunification ‘impossible or excessively difficult’ [64]. In the case at hand,
applicants were required to pay EUR 110 per examination attempt and
EUR 350 in course fees, with the latter being a prerequisite for taking the
test [67—68]. Since these costs applied to every exam attempt, the court
found that the Dutch legislation could lead to significant financial barriers,
effectively making family reunification unattainable for some applicants
[69].

This reasoning demonstrates the Court’s significant role in family reu-
nification law. The Court contributes to EU lawmaking by determining the
scope of income requirements, the date of age determination, and how in-
tegration tests can be used in the application process. It plays an active role
by considering the principles of proportionality and equality and the impli-
cations of alternative interpretations on the right to family reunification. At
the same time, the Court actively limits national discretion. In asserting
itself in relation to national actors, the Court is concerned with ensuring
the effectiveness of secondary legislation and upholding the primacy of EU
law. Through this interplay between judicial lawmaking and oversight, the
Court is a key actor of legal integration in the field of family reunification.

6.3 The Dynamics of Judicial Lawmaking

Integration of migration law is a continuous process of lawmaking involv-
ing all three branches. The question the Court is confronted with is who
should decide on the aims pursued and the best way of achieving them in
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the EU. The Court should strive to ensure that migration policies are con-
sistent with the law, but should it assess the policies for other reasons, such
as their functionality or efficiency?

Concepts such as Member State responsibility and family reunification
are far from self-explanatory. Inherently, they need to be supplemented by
legal reasoning to gain practical meaning. The complexity of the legal is-
sues positions the Court as a lawmaker. The individualised court proceed-
ing allows the Court to see first-hand how the rules work in practice, ena-
bling it to enhance their coherence and effectiveness. Legal interpretation
can be seen as an ‘inter-institutional meeting point’ between courts and
legislatures.®® Courts can be seen performing ‘Janus-faced judging’ as
they ‘face backward in order to elucidate the law as it is, whilst facing for-
ward with a view to potentially developing and improving the law’.%* This
lawmaking role can take different forms. It may simply clarify how the law
applies in an individual case, effectively ‘filling in the gaps’ of the legal
framework.* But it can also be more assertive, as the Court adapts legis-
lative measures to evolving circumstances and societal needs or integrates
conflicting legal aims into the ‘general constitutional and systemic fabric’
of the law.5¢!

In a relational separation of powers, the Court can position itself differ-
ently in relational to legislative and executive actors through its lawmaking
approach — sometimes deferring to their authority and at other times ac-
tively shaping legal development. The contributions of the Court range
from being minimal in some Dublin cases to moderate or even significant
in family reunification cases. In both areas, the Court fills regulatory gaps
but employs different methods of interpretation. Dublin cases are marked
by judicial passivism, with the Court focusing on secondary legislation and
its drafting history, whereas in family reunification cases, it takes a more
expansive approach, actively interpreting and refining legal provisions to
strengthen human rights. The need for legal innovation is balanced against
the importance of public deliberation. Thus, the Court mainly brings

858 See A Kavanagh, Constitutional Review Under the UK Human Rights Act
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forward new arguments and ideas when it can build upon initiatives set in
motion by the EU’s legislative and executive branches.

The judicial restraint demonstrated in Dublin cases reflects a hierar-
chical separation of powers, where the branches operate in a structured,
top-down manner. In this ‘constitutional chronology’, the Court functions
as the third stage in an assembly line — still contributing to the final product
but in a significantly limited capacity, leaving critical decisions to EU po-
litical actors.®”? The subsidiary role of the Court is not an inevitable out-
come but the result of judicial choices to focus on adjudicating legal dis-
putes in ways that build on legislative decisions. This approach makes the
executive and the legislative branches the leading lawmakers in migration
law.

The Dublin cases analysed illustrate the Court’s reluctance to invoke
constitutional principles when interpreting secondary legislation. It is per-
forming a passive lawmaking role. While the Court fills regulatory gaps
and resolves legal ambiguities, it refrains from pushing legal boundaries or
actively shaping policy. Concerned with both its institutional capacity and
the legitimacy of deliberating on legislative choices, the Court approaches
harmonisation with caution.

A key factor behind this judicial restraint is respect for the choices of
the EU political majority. Committed to cooperation rather than contesta-
tion, the Court functions as an ‘implementor’ of law, prioritising the effec-
tive delivery of legislation at the national level without setting its will
above that of the EU institutions.?% It acts as a ‘faithful agent’ of the EU
legislature, committed to giving ‘loyal and faithful effect to the legisla-
tively created norms’.3%4

The Dublin cases demonstrate that the Court does not see the judicial
branch as the right forum for reforming the Dublin system. Whether Mem-
ber State responsibility for asylum applications should shift in times of cri-
sis is deemed irrelevant; the allocation of responsibility is a decision made
by the EU legislature, and the Court applies the rules faithfully rather than
seeking to revise them. In a functional form of separation of powers, refor-
mation of the system typically falls on the legislature, which the judicial
restraint maintains.

The diverse legal aims of the Dublin regulation are dispersed across
different provisions. While Article 13 establishing the first-entry rule aims
to create a predictable structure of Member State responsibility and

82 See A Kavanagh (2024) 24.
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preventing secondary movements, time limits in Articles 21 and 24 pursue
the aim of rapidly determining the Member State responsible for guaran-
teeing effective access to the procedures for granting international protec-
tion. By addressing only the most immediate legal questions, the Court can
apply the rules without engaging in the wider issues of Member State re-
sponsibility. Consistently, the Court chooses the lesser battle by confining
itself to doctrinal interpretation of secondary legislation. As Daniel Thym
aptly describes, ‘like a mechanic who does his best to keep an ageing car
going until the new one arrives, the Court maintains the Dublin III Regu-
lation pending a political agreement on a replacement which is currently
being negotiated’ > Rather than challenging or reshaping the rules, it up-
holds the existing law while awaiting legislative reform.

In family reunification cases, the Court moves from a ‘faithful agent’
of the legislature to an active ‘constitutional partner’ in the integration pro-
cess.®%® Its approach to interpreting the Family Reunification Directive is
notably more analytical, argumentative, and creative compared to its han-
dling of the Dublin III Regulation. Issues such as income requirements, age
determination, and integration and language tests involve judicial deliber-
ation that significantly shape migration law. The Court is more outspoken
and assertive in assessing the implications of national legislation on the
right to family reunification, explicitly engaging with constitutional prin-
ciples and fundamental rights. By doing so, it not only clarifies the legal
framework but also influences the balance between state control and rights
in migration policy.

Nevertheless, the Court’s primary driving force is its function to ensure
that EU law is upheld by Member States. Rather than positioning itself as
a rival to other EU institutions, the Court works together with them to im-
prove legal harmonisation at the national level. It follows the road taken by
political decisions. Despite its extensive lawmaking role, its assertiveness
is not directed at EU institutions but rather at Member States. The princi-
ples and fundamental rights that empower the judiciary vis-a-vis national
authorities are not wielded as a challenge to the EU’s legislative and exec-
utive branches. Crucially, this is part of a bigger pattern, as evidenced by
the quantitative analysis in Chapter 4. The Court’s preferred mode of rea-
soning remains rooted in statutory interpretation, with a primary focus on
secondary law.

865 D Thym (2018) 550.
866 Ibid.
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Yet even this seemingly restrained approach to reasoning shows signif-
icant contributions to lawmaking. As Lon Fuller argued, statutory interpre-
tation is ‘not simply a process of drawing out of the statute what its maker
put into it’.%” In family reunification cases, the Court does more than apply
existing law; it actively supplements and refines secondary legislation. Un-
like its more passive, ‘receptive’ role in Dublin cases, the Court’s jurispru-
dence on family reunification demonstrates that it both gives and receives
in the lawmaking process. It does not just exercise a critical review func-
tion by assessing the compatibility of national legislation with EU law; it
also seizes the opportunities to shape the integration of national family re-
unification laws from a human rights perspective. Through this approach,
the Court shows that it is possible to assert itself without reducing the
power of the other public actors involved in decision-making. While Treaty
interpretations can have far-reaching consequences for EU decision-mak-
ing autonomy, interpretations centred on secondary law contribute to legal
development while preserving space for political deliberation and debate.

Within the scope of secondary law, the Court acts as an interlocutor to
the political institutions — engaging in a dialogical relationship that could
offer valuable lessons for Dublin case law. The interaction between legal
reasoning and political decision-making is a central aspect of good govern-
ance, fostering a dynamic and responsive lawmaking process.®® Through
judicial interpretation, family reunification law is not merely applied but
explored in relation to societal needs.

The migration crisis reignited discussions about the viability of current
asylum policies. While EU political institutions continued deliberating po-
tential reforms to the Dublin system, the path forward remained uncertain.
In this context, the Court’s restraint serves to avoid pre-empting or unduly
influencing political decisions that are still under negotiation.*® When the
AS and Jafari cases were decided in 2017, the Dublin Regulation had been
in place since July 2013. This raises the question of how long the judiciary
should wait for political action before considering a more proactive ap-
proach — one that engages with the structural challenges of the Dublin sys-
tem, as suggested by the Advocate General. As Barber argues, ‘sometimes
the court may be the least bad alternative; the benefits of a swift decision
may outweigh the costs of delay’.®”° However, the Court does not view
urgency as a sufficient reason to expand its role. Rather than exploring

87 L Fuller, Anatomy of the Law (Penguin Books, 1968) 85.
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869 Tbid 155.

870 NW Barber (2001) 79.

208



alternative interpretations to enhance the effectiveness of the law’s imple-
mentation, its primary focus remains on respecting the choices made
through the legislative process.

In conclusion, the Court’s consensus-conscious approach shapes its
lawmaking practices in different ways. While it asserts power over national
authorities by enforcing EU law, it remains attentive towards EU legisla-
tive choices. This explains why the Court pursues different legislative aims
in Dublin cases whereas it consistently promotes the right to family reuni-
fication. Member State responsibility is a broader policy issue involving
conflicting legal interests, whereas family reunification is regarded as a
concrete right and objective, enabling the Court to fill regulatory gaps
without conflicting with EU political institutions. This shows that even
within a functional separation of powers, the Court plays a significant role
in the development of substantive law.

6.4 Conclusion

This chapter has demonstrated that the judicial approach to implementation
challenges is grounded in a functional separation of powers, where the ex-
ecutive initiates new legislation, the legislature enacts it, the judiciary in-
terprets it, and the Member States implement it. The integration of national
laws is a collaborative process among the EU institutions and national
courts. EU integration is not realised against the interests of EU institutions
but carefully enforced in alignment with the political preferences of the EU
majority.

Section 6.1 showed that the challenges within the Dublin system are not
met by judicial innovation. The Court appears more concerned with being
perceived as legally disciplined than as a caretaker of the integration pro-
cess. The cases AS and Jafari, Ghezelbash, Shiri, and Mengesteab, raise
fundamental questions about the flexibility of the asylum system and the
principle of solidarity among Member States in handling asylum applica-
tions. However, rather than examining the constitutional principle of soli-
darity or assessing the Dublin system in light of its intended objectives, the
Court remains strictly bound by secondary law. As a result, any power that
Member States might have to contest EU policies through legal proceed-
ings is significantly constrained.

Certainly, the Court could say more about the constitutional implica-
tions of solidarity in the cases and the broader crisis context. Nevertheless,
it may not be fair to move responsibility to countries like Germany. While
the Dublin system is arguably unfair in placing most of the burden on
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border states, Germany, in practice, has arguably shouldered more than its
fair share. This highlights the challenge of finding new solutions in specific
cases. Given the complexities of responsibility and solidarity, such value
judgements may be best determined through legislative action. By refrain-
ing from engaging with the broader questions raised by these cases, the
Court effectively leaves the policymaking function in the hands of the po-
litical institutions.

Section 6.2 showed that the Court has been more proactive in its inter-
pretation of family reunification law. Based on the clear aims of family
reunification, the Court has interpreted rights expansively and exceptions
narrowly. It has not only established the date for age determination and set
thresholds for income requirements; it has also provided a thorough assess-
ment of the interests at stake and explored alternatives. Such comprehen-
sive interpretations enable the Court to take a more active role in lawmak-
ing while reviewing national compliance with EU law.

These contrasting asylum and family reunification cases show what
shapes the varying degrees of judicial lawmaking and oversight of the in-
tegration process. Section 6.3 discussed the dynamics of judicial lawmak-
ing and explained how the nature of secondary legislation creates a division
of labour in which the legislature establishes the basic legal framework
while the judiciary clarifies its details.®”! Vague statutory terms can be seen
as the legislature enlisting ‘the help of courts in applying, interpreting and
implementing the law’.*”> By remaining focused on the meaning of sec-
ondary legislation, the Court acts in the service of the political institutions.
It exercises a collaborative form of lawmaking by fulfilling the legisla-
ture’s intention by giving effect to vague statutory provisions.®”® By con-
trast, if the Court were to assert its authority through Treaty interpretation,
it would break with this collaborative partnership and narrow the leeway
for EU politics. As explained in Chapter 5, the Court deliberately avoids

871 A Kavanagh (2024) 213; PJ Yap, Constitutional Dialogue in Common Law
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the Public Domain: Essays on Law and Morality (Clarendon Press, 1994) 249.
872 A Kavanagh (2024) 213.

873 See A Kavanagh (2024) 213; P Sales, ‘Judges and Legislature: Values into
Law’ (2012) 71 Cambridge Law Journal 292; V Jackson, ‘Pro-Constitutional Rep-
resentation: Comparing the Role Obligations of Judges and Elected Representa-
tives in Constitutional Democracy’ (2016) 57 William and Mary Law Review
1728.
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this role, even in annulment proceedings where it exercises constitutional
review.

This same logic underpins the Court’s approach to preliminary refer-
ences. As the Court takes a more active role in legal development where
the legislature is on board, it shows trust in the ability and authority of the
political institutions to resolve the legal and political problems of EU mi-
gration law. The next section analyses whether the Court plays a different
role in the preliminary reference procedure when the cases concern human
rights.
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Chapter 7

The Shared Responsibility for Human Rights: A
Qualitative Study of Their Marginal Role in Judi-
cial Reasoning

Constitutional values both empower and constrain public authority. In the
migration context, human rights — such as the right to liberty, the right to
seek asylum, the principle of non-refoulement, and the right to family reu-
nification — represent powerful tools for judicial scrutiny of political
power. As a legal source, human rights can be used independently by the
Court as a tool of self-empowerment. They can also be used by others for
their purposes. In an effective separation of powers, individuals can claim
their rights before courts if the public authorities have failed to fulfil their
obligations. From these perspectives, human rights can play a significant
role in shaping how the judiciary positions itself in relation to legislative
and executive actors at the EU and national levels. Yet there is a risk that
human rights reasoning prevents legislative override. In a Dworkinian
sense, human rights may pre-empt the legislature if they are treated as su-
preme, trumping everything else, and thus skew the separation of powers.
This can be a reason for courts, even within the ideal of agonism, to wield
human rights cautiously.

To understand how the Court considers human rights in its interpreta-
tion of EU migration law, I compare cases where human rights have played
a significant role with those where they have been overlooked. Previous
analyses indicate that the Court tends to derive the legitimacy of migration
law primarily from collective self-determination. Judicial restraint
strengthens public authorities and the collective interests of efficiency,
public deliberation, and political control. The quantitative study in Chapter
4 showed how rarely the Court refers to higher legal norms. The dominance
of limited substantive review further indicates that human rights are not a
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staple of judicial reasoning, as the Court seeks to avoid substituting the
legislature’s assessment for its own.

The argument presented in this chapter aligns with the findings of Chap-
ter 6, namely that the Court is more inclined to uphold and promote indi-
vidual interests when acting upon clear legislative intent. Section 7.1 ex-
amines precedent-setting cases that highlight the role of the right to liberty,
the right to seek asylum, and the principle of non-refoulement as tools of
judicial review. As explained in Chapter 1, the cases were drawn from lit-
erature and selected on the basis of the clear tension they illustrate between
human rights and democratic decision-making in migration law.®’* These
case analyses show how the Court treats human rights as a device for con-
trolling national public powers.

Section 7.1.1 focuses on cases that resulted in rights-protective out-
comes, analysing the Court’s reasoning in Commission v Hungary of
2020,%° and 2023.}"° Valstybés sienos apsaugos tarnyba,t”” CK}*"® and
FMS and Others.?” Section 7.1.2 examines cases where the Court employs
a human rights-avoidance technique — either by failing to consider human
rights despite their significant implications or by prioritising other EU ob-
jectives. This analysis includes NS and ME,*° El Dridi,*®*' and X and X%

While human rights occasionally serve to limit state powers, their im-
pact largely results from the coordinated efforts of EU actors rather than
judicial intervention introducing critical human rights into the assessment
of political measures. If human rights have not been placed at the heart of
secondary law, they might not even be considered. Section 7.2 discusses
how the judicial branch leaves EU and national actors with a wide margin
of discretion, even when human rights are at stake. Instead of invoking
human rights to challenge or refine legislation, the Court primarily engages
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with rights as they are framed within secondary law. Even well-established
human rights are insufficient or irrelevant in countering political measures
unless they have been explicitly endorsed by the legislature.

7.1 The Role of Human Rights in EU Migration
Cases

Decisions on human rights raise central questions about the role of the ju-
diciary. The judiciary has a critical role to play in not only enforcing EU
law obligations but also creating a space where human rights are protected.
However, human rights become contested when political actors prioritise
public interests such as security and migration control. This is evident in
the cases analysed in this section where national actors push the boundaries
of human rights protection when implementing EU law, leading to tensions
between the authority of EU law and national autonomy. By reviewing the
compatibility of national policies with EU law, the Court exercises a con-
trol function at the national level while contributing to EU lawmaking. The
following two subsections explore how human rights serve as a judicial
control mechanism. The first explores the reasoning behind rights-protec-
tive outcomes, while the second analyses the Court’s technique of avoiding
human rights considerations.

7.1.1 Administrative Protection of Human Rights

One of the critical questions in migration cases is the extent of discretion
public actors have in shaping migration policies that impact the right to
seek asylum, the right to liberty and security, and the principle of non-re-
foulement. Within the relational concept of separation of powers, the
branches of government have a ‘shared responsibility to protect rights and
democracy’.®®® Executive and legislative institutions fulfil their role in pro-
tecting rights by ‘enacting rights-protective policies’, while courts ‘do their
share for democracy’ by respecting the primary lawmaking role of those
institutions.®® When the branches fulfil these roles, the judiciary can exer-
cise restraint while still making a meaningful contribution to both rights
and democracy. This section illustrates such judicial practice.
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The rulings in Commission v Hungary of 2020%° and 2023%¢ demon-
strate the collaborative control function of the Commission and the Court
within the infringement procedure to ensure compliance with the rights en-
shrined in secondary legislation. In the former case, the Commission ar-
gued that Hungary infringed the Asylum Procedures Directive by restrict-
ing asylum applications to just two designated transit zones at the border,
effectively preventing individuals from seeking asylum [71, 76]. In the lat-
ter case, Hungary required asylum seekers to undergo a preliminary proce-
dure at a Hungarian diplomatic representation in a third country. These ad-
ministrative practices risk violating the right to seek asylum. As shown in
Chapter 4, infringement cases rarely go to court and are usually resolved
during the pre-litigation process. However, in these cases, Hungary repeat-
edly asserted that its legislation complied with EU law and refused to make
any changes. As Hungary did not budge, the Commission took the cases to
court to clarify the obligations under the Asylum Procedures Directive.

The Court of Justice reviewed the national practice without considering
the right to seek asylum under the Charter. Yet, despite concentrating its
arguments on secondary legislation, the Court is not entirely passive. By
closely reading the Asylum Procedures Directive, it imposed constraints
on the national executive.

In Commission v Council of 2020, the Court observed that under Arti-
cles 6 and 7, Member States are obligated to guarantee the right to apply
for international protection [88—92]. This obligation includes any applica-
tion for asylum, and Member States must ensure that they have ‘an effec-
tive opportunity to lodge their application as soon as possible’ [93]. The
Court further observed that while Article 6(3) allows Member States to
require asylum applications to be lodged at a designated place, there is no
provision enabling such practice regarding the making of asylum applica-
tions [96]. The close reading of secondary legislation led the Court to the
conclusion that to make an application it is sufficient to declare such inten-
tion without fulfilling any administrative formality [97]. The right to make
an application was ultimately seen as related to the effectiveness of the
right to asylum under Article 18 of the CFR [102]. The Court reasoned that
as the objective of the Directive is to ensure ‘effective, easy and rapid ac-
cess to the procedure for international protection’, there is little room for
national administrations subjecting asylum seekers to long delays [104].

885 Case C-808/18 European Commission v Hungary ECLI:EU:C:2020:1029.
886 Case C-823/21 European Commission v Hungary ECLI:EU:C:2023:504.
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The Court directly reviewed whether Hungary complied with its obli-
gation to ensure effective access to asylum procedures. Its reasoning builds
on the Commission’s investigation, which illustrates the collaborative na-
ture of executive-judicial enforcement of legal obligations. The Court re-
ferred to Commission reports showing that in the Hungarian transit zones,
waiting times could extend up to 11 months due to the strict limitation on
daily authorised entries [117]. The Commission had proved ‘in a suffi-
ciently documented and detailed manner, the existence [...] of a consistent
and generalized administrative practice’ of restricting access to transit
zones ‘so systematically and drastically’ that it was virtually impossible to
apply for asylum [118]. This administrative practice was found incompat-
ible with Article 6 of the Asylum Procedures Directive.

In Commission v Hungary of 2023, the Court of Justice followed the
precedent set in 2020, reaffirming that Article 6 of the Asylum Procedures
Directive establishes a right to seek asylum that cannot be made condi-
tional on administrative formalities [43]. It held that individuals must be
able to exercise this right effectively [46] and have the right to remain
within the territory of the Member State where they have submitted their
application [45]. On this basis, the Court ruled that requiring asylum seek-
ers to first lodge a declaration of intent at an embassy and obtain a travel
document before entering the country undermines the objective of ensuring
‘effective, easy and rapid access to the procedure for granting international
protection’ [51]. It also found that asylum seekers who do not follow this
administrative requirement are deprived of their effective enjoyment of the
right to seek asylum under Article 18 of the Charter [52]. By strictly ad-
hering to case law and secondary legislation, the Court found no margin of
discretion.

The Court also found limited room to derogate from EU law obligations
for emergency reasons. While Member States may adopt measures to curb
the spread of contagious diseases, Hungary’s practice of requiring asylum
seekers to travel to an embassy — thereby exposing them to the disease —
without considering less intrusive measures was found disproportionate
[59—61]. The Court further emphasised that the Asylum Procedures Di-
rective already provides mechanisms to balance public health concerns
with the right to seek asylum, such as requiring asylum seekers to undergo
medical examination or waiving the personal interview on public health
grounds [62—-63]. EU law thus provides ways for Member States to address
public health risks without unduly restricting access to asylum. Moreover,
the derogation for public policy and public security in Article 72 TFEU is
interpreted strictly, permitting exceptions from EU law obligations only
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when it is necessary [67—-68]. As Hungary had merely invoked ‘in a general
manner’ the risk of threats to public policy and internal security, it had not
demonstrated that it was necessary to derogate from the requirements of
Article 6 [69].

The Court of Justice has approached human rights issues similarly in
preliminary rulings, notably the Court’s review of Lithuanian legislation
that prevented ‘illegal’ migrants from applying for asylum.®’ At the time,
Lithuania had declared a state of emergency in response to the risk of a
mass influx of asylum seekers who had been granted entry visas by and
travelled to Belarus as a gateway to the EU. This response reflects the fram-
ing of migration as a security threat and the discourse of instrumentalisa-
tion of migration.®*®

The Belarusian regime’s role in enabling third-country nationals to
move towards the EU’s external border has been described as instrumen-
talised migration — a tactic where states strategically use and abuse migra-
tion to pursue geopolitical aims.*® In the Crisis and Force Majeure Regu-
lation, instrumentalisation is defined under Article 1.4.b as a situation
‘where a third country or a hostile non-state actor encourages or facilitates
the movement of third-country nationals or stateless persons to the external
borders or to a Member State, with the aim of destabilising the Union or a
Member State, and where such actions are liable to put at risk essential
functions of a Member State, including the maintenance of law and order
or the safeguard of its national security’.?®® Lithuania’s declaration of a
state of emergency can be seen as a political response to the abuse of law
conducted by the Belarusian authorities, but it also has the effect of sus-
pending the right of migrants to apply for asylum.

Neither instrumentalisation nor human rights considerations have a
prominent place in the Court’s reasoning which focuses on maintaining the
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primacy of EU law. Although Lithuania perceived the situation as a crisis,
which may prompt the CJEU to grant broader discretion to Member
States,*! the Court followed secondary legislation closely and found no
room for exceptional measures. The Court found that Article 6 of the Asy-
lum Procedures Directive clearly establishes that no administrative formal-
ities are required to apply for asylum [57]. It also held that ‘any third-coun-
try national or stateless person’ has the right to apply on the territory of a
Member State, even if they are staying there ‘illegally’ [58]. The terms
used in Articles 6 and 7 of the Directive, such as ‘each adult’ and ‘any
third-country national’, were understood as ensuring that asylum applica-
tions can be made without additional administrative requirements [67].
Emphasising the objective of guaranteeing effective access to asylum pro-
cedures, the Court explicitly ruled that Lithuania’s legislation deprived
asylum seekers of their right under Article 18 of the CFR to seek asylum
[63].

In the context of the declared emergency, Lithuania sought to derogate
from its obligations under the Asylum Procedures Directive, citing threats
to public order and internal security [68]. While Lithuania did not invoke
Article 72 TFEU, the Court raised it of its own motion, emphasising, like
in Commission v Hungary, that any derogation from secondary law must
be necessary under primary law.®*?> The Court reiterated that such deroga-
tions must be interpreted strictly and do not grant Member States a general
power to depart from EU law [70-71]. It found that Lithuania’s general
assertions about threats to public order were insufficient [72—73]. Moreo-
ver, the Court noted that Article 43 of the Asylum Procedures Directive
permits Member States to introduce special procedures to assess whether
asylum applications are ‘manifestly unfounded’, which provides Member
States with sufficient tools to manage security concerns without suspend-
ing asylum rights [74]. The message from the Court is that emergency sit-
uations do not override clear EU law.

A notable aspect of these cases is that the right to seek asylum remains
largely in the background. The Court is focused on Member States’ obli-
gations under secondary legislation, meaning that restrictions on national
legislatures stem primarily from EU legislative decisions rather than judi-
cial concerns over human rights. Given that the EU legislature has
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established extensive protections for the right to seek asylum, this cooper-
ation results in strong safeguards against restrictive national measures.

A clearer human rights-based approach was demonstrated in FMS and
Others, where the Court of Justice made several important clarifications on
the law governing detention and the rights of migrants.** It ruled that hold-
ing asylum seekers at the external border in a transit zone amounts to de-
tention [231], emphasised that such detention must be necessary and pro-
portionate [259], subject to judicial review [147], and limited to the period
during which the grounds for detention remain valid [265]. These decisions
have significant implications for the national branches of government.
They impose positive obligations on national legislatures to provide for
judicial review of detention, empower national courts to exercise judicial
review, and restrict the framework within which the national legislature
exercises its discretion.

Throughout the case, the Court emphasised the rights of asylum seekers
while pragmatically considering the implications of administrative deci-
sions on applicants. It held that modifying the destination country in a re-
turn decision is a significant change that effectively constitutes a new re-
turn decision — one that must comply with the principle of non-refoulement
[116-118]. Similarly, rejecting an asylum application based on the safe
third country principle is subject to strict conditions, including ensuring
that the third country upholds the principle of non-refoulement [154, 162,
201]. Unlike the ECtHR’s ruling in llias and Ahmed v Hungary, the ECJ
did not consider the possibility of going to Serbia an exercise of free will.®*
The ECtHR argued that the asylum seekers had entered Hungary on their
own initiative and could leave the area in the direction of Serbia.*”> The
ECJ considered, however, that entering Serbia could incur penalties for
unlawful entry and by leaving Hungary, they also risked forfeiting their
chance to obtain refugee status in the country [129-130].

Mobilising the Court to assess EU secondary legislation in light of hu-
man rights norms is generally an effective way of shaping the judicial re-
view. It encourages the Court to adopt a broader approach to human rights
protection rather than focusing primarily on legislative intent. This shift is
particularly visible in validity cases, where the Court is asked to assess the
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compatibility of EU legislation under the Charter.*® However, it is also
demonstrated in preliminary references concerning the interpretation of
EU law in light of primary law. When the Court of Justice was asked, in
CK.*7 to determine whether individual circumstances could prevent Dub-
lin transfers under Article 4 of the Charter, it conducted a detailed assess-
ment of how the non-refoulement principle imposes obligations on Mem-
ber States and reconsidered its earlier case law, which limited the preven-
tion of Dublin transfers to cases involving systemic deficiencies.®*®

While the Court recognised the Dublin system’s objective of swiftly
determining the Member State responsible for asylum applications, it em-
phasised that these rules must comply with fundamental rights enshrined
in the Charter [59]. The broader perspective stems from the legislative re-
form of the Dublin Regulation, which intended to strengthen the protection
of asylum seekers under the Dublin system [61]. The improvements to in-
dividual protection entail binding Member States to the case law of the
ECtHR and Article 4 of the Charter, introducing the right to an effective
remedy against Dublin decisions,*” and setting out detailed rules for Dub-
lin transfers [62—64]. Referring to ECtHR case law, the Court held that
‘suffering which flows from naturally occurring illness’ falls within the
scope of the non-refoulement principle if it is worsened by state actions
such as detention, expulsion or other measures [68].°” The Court devel-
oped its jurisprudence on the Dublin Regulation and clarified some of the
questions about human rights protections.”' It assumed a lawmaking role
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and established a series of positive obligations for Member States carrying
out Dublin transfers.

The Court argued that Member States are required to assess the risks
associated with a Dublin transfer, implement the precautions prescribed by
the Dublin III Regulation — including provisions for healthcare during and
after the transfer and effectively communicating the asylum seeker’s needs
to the receiving Member State [75—77, 80-85]. In contrast to the EU Com-
mission’s argument that Article 3(2) of the Regulation only prevents Dub-
lin transfers in the case of ‘systemic flaws in the Member State responsible’
[91], the Court held that the Dublin Regulation covers individual risks of
refoulement. Advocate General Tanchev also argued that only systemic
flaws can prevent Dublin transfers in line with the principle of mutual
trust.””> Tanchev argued that requiring checks on fundamental rights com-
pliance by the responsible Member State concerning the individual situa-
tion of the applicant would undermine mutual trust and the efficiency of
the Dublin III system [51].

Notably, the Court argued that a strict reading of the provision would
be at odds with the general and absolute character of Article 4 CFR if Mem-
ber States could disregard a ‘real and proven risk of inhuman or degrading
treatment affecting an asylum seeker under the pretext that it does not re-
sult from a systemic flaw in the Member State responsible’ [93]. The Court
found, in line with ECtHR case law,’® that even absent systemic deficien-
cies, an individual Dublin transfer may be blocked where there is a serious
health risk, as only ill-treatment meeting a minimum severity threshold en-
gages the Charter [74].°%

Overall, these rights-protective cases have a veneer of formalism, in the
sense that the legal reasoning is rooted primarily in secondary legislation
and oriented around the legislative intent. The Court makes expansive use
of human rights when instructed to but otherwise remains close to second-
ary law. Crucially, human rights are not brought in by the Court as distinct
and necessary perspectives in reviewing migration policies. Often it seems
that the Court could have reasoned in the same way even if no human rights
issue had been at stake. This restrained, secondary law-centred approach
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may be justified by concerns over judicial activism and institutional legit-
imacy, especially since it still ensures individual protection. Through this
approach, the Court can enhance individual protections while upholding
democratic values of participation and representation — provided that the
legislature fulfils its responsibility to safeguard the human rights of mi-
grants.

7.1.2 Human Rights Avoidance

The legislative-oriented approach of the Court makes the meaning and rel-
evance of human rights dependent on legislative choices. As the Court
rarely interprets migration law through the lens of higher-ranking legal
norms, it foregoes the opportunity to represent overlooked individual in-
terests. As Mollers warns, ‘a court that depends on other branches loses its
institutional virtues and starts to resemble a subdivision of the administra-
tion’.?%> This dependency undermines judicial legitimacy and places the
protection of human rights at the mercy of shifting political interests. This
section demonstrates the risks of the judiciary prioritising institutional co-
operation over asserting human rights.

As explained in Chapter 3, while EU asylum policy under Article 78
TFEU is limited by international law obligations — most notably the prin-
ciple of non-refoulement — the EU seeks to harmonise this with policy goals
such as the principle of mutual trust in Dublin case law.”*® In NS and ME,
the Court was asked whether the transferring Member State should assess
the receiving Member State’s compliance with fundamental rights and how
such review affects the allocation of responsibility. The case shows the
relatively weak position of human rights in the Dublin system at the time.

Initially, the Court of Justice recognised that the EU asylum system is
based on the ‘full and inclusive application of the Geneva Convention and
the guarantee that nobody will be sent back to a place where they again
risk being persecuted’ [75]. Moreover, it held that Member States are re-
quired not only to interpret national law in conformity with EU law but
also to uphold fundamental rights protected within the EU legal order [77].
However, this requirement was taken lightly. The Court found, based on
the texts establishing the Common European Asylum System, that it was
created in a context where all Member States can be assumed to comply

%05 C Mllers (2013) 45.
% Joined cases C-411/10 and C-493/10 NS v Secretary of State for the Home De-

partment and ME and Others v Refugee Applications Commissioner and Minister
for Justice, Equality and Law Reform ECLI:EU:C:2011:865 [79].
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with fundamental rights [78]. By emphasising the principle of mutual trust,
the Court held that the “principal objective’ is to speed up the handling of
asylum applications [79].

As a sign of inter-institutional collaboration, the Court focused on the
wording and objectives of secondary legislation. This showed its suscepti-
bility to legislative preferences over individual interests that might have
bolstered the judicial review. The Court’s emphasis on mutual trust led to
wide leeway for Member States in carrying out Dublin transfers despite the
risks of violations of the rights of asylum seekers. While recognising that
the system could face ‘major operational problems’ and a ‘substantial risk’
of mistreatment of asylum seekers, the Court nonetheless held that prevent-
ing Dublin transfers based on the ‘slightest’ infringements would be in-
compatible with the aims of the Dublin II Regulation [81, 84]. The Court
framed the issue as central to the ‘raison d’étre’ of EU integration [83],
which has been understood to mean that ‘human rights should not under-
mine inter-state cooperation on asylum’.”’ For instance, the Court rejected
a broader human rights-based reading of the Dublin II Regulation, arguing
that such an interpretation would introduce additional exclusionary criteria
for Dublin transfers — something the Court sought to avoid to maintain a
‘clear and effective method for dealing with an asylum application’ [84—
85]. Rather than counterbalancing the emphasis on mutual trust in the Dub-
lin Regulation, the Court acted in the service of the EU’s policymaking
institutions by reinforcing the policy objectives.

The Dublin system operates on the presumption that Member States up-
hold the fundamental rights of asylum seekers, and while exceptions can
be made, the presumption is only rebuttable under strict conditions.’®® The
Court ruled that only ‘systemic flaws’ in a Member State’s asylum proce-
dure and reception conditions could halt Dublin transfers [86]. Isolated
events or risks in individual cases were deemed insufficient grounds to sus-
pend transfers. The legal threshold was thus set high. The result is that de-
viations from the first-entry rule would only be possible in exceptional
cases where fundamental rights were at significant risk. However, as

°7 D Thym (2023) 368.

%8 V Moreno-Lax, ‘The Axiological Emancipation of a (Non-)Principle: Auton-
omy, International Law and the EU Legal Order’ in I Govaere and S Garben (eds.)
The Interface Between EU and International Law: Contemporary Reflections
(Hart Publishing, 2019) 62; K Lenaerts (2017) 829; D Kukovec (2021) 33; Opin-
ion 2/13 Accession of the European Union to the European Convention for the
Protection of Human Rights and Fundamental Freedoms ECLI:EU:C:2014:2454
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discussed in the previous section, the Court later revised this approach in
CK. The reformation of the Dublin Regulation established that individual
risks — short of systemic flaws — could also stop Dublin transfers.

How human rights are balanced against EU specific policy aims is also
demonstrated in the field of border controls. While the principle of mutual
trust has gained a dominant position in the assessment of Dublin transfers,
the principle of effectiveness is critical to the review of the detention of
asylum seekers. In £/ Dridi, the ECJ reviewed Italian legislation allowing
a one-year prison sentence on an irregular third-country national for failure
to comply with a removal order.”” The national practice implicates the
right to liberty and security, as enshrined in Article 5 ECHR and Article 6
CFR. Very little was, however, said in the case about how imprisoning
asylum seekers impacts their right to liberty and security.

The Court concentrated the analysis on how the national legislation
complied with EU-specific principles rather than human rights. The prin-
ciple of effectiveness played a central role, as the Court initially referred
to recital 2 of the Return Directive, which emphasises the goal of an ‘ef-
fective removal and repatriation policy’ [31]. Additionally, the Court in-
voked the principle of sincere cooperation under Article 4(3) TEU. Under
this provision, Member States may adopt more favourable policies towards
third-country nationals than the Return Directive mandates, provided that
such policies are compatible with it [33]. The Court also highlighted the
procedural framework established by the Return Directive, emphasising
the requirement to use the least coercive measure possible [34—39]. Fur-
thermore, it reaffirmed that any ‘deprivation of liberty’ under the Directive
must be for as short a period as possible and be subject to review [40].
Notably, the Court argued that the use of detention is strictly regulated to
comply with the fundamental rights of third-country nationals [42]. On
these grounds, it ruled that the Return Directive precludes national legisla-
tion imposing a prison sentence solely on grounds of illegal residence.’'”

The reiterations of individual protection within the Return Directive
may reveal judicial concerns about criminal law measures against mi-
grants, but they remain too vague and too close to secondary legislation to
form distinct perspectives in migration law. The Court is attentive to leg-
islative decisions, as it concentrates on achieving the Directive’s objec-
tives. By grounding its reasoning in the effectiveness and primacy of EU
law, the Court reinforces the will of the EU legislature. As Alan Desmond

999 Case C-61/11 PPU Hassen El Dridi ECLI:EU:C:2011:268.
910 See also Case C-329/11 Alexandre Achughbabian v Préfet du Val-de-Marne
ECLI:EU:C:2011:807.
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argues, the judicial focus on the effectiveness of EU law makes it seem like
the ‘criminalisation of irregular migration per se is unobjectionable’ 1! Af-
ter all, the Court only views criminal law measures against migrants as
incompatible with EU law if they delay the return of migrants [52, 60].

By concentrating on secondary law, the Court is acting as an extension
of the political lawmakers, not as the independent powerful branch it could
be by embracing the wider sources of law. The result of this judicial re-
straint was evident in X and X, a case concerning humanitarian visas.’!?
The case concerned the scope of Member State obligations under the Visa
Code. The applicants argued that Article 18 of the Charter imposes a pos-
itive obligation on Member States to process asylum applications at em-
bassies [23]. Belgium, however, rejected this claim and contended that the
Court lacked jurisdiction as the referred question did not fall within the
scope of EU law [24]. Thirteen intervening Member States joined Belgium
in opposing the idea of humanitarian visas for asylum seekers under EU
law. The case drew a lot of attention and proved contentious. The Czech
Government even warned in the hearing of ‘fatal’ consequences for the EU
if it would oblige Member States to issue humanitarian visas.

The Advocate General did not take heed of the Member States’ cautions
when asserting EU jurisdiction over humanitarian visas.’'*> The Member
States stressed the need for unity and consensus and held that any changes
to the Visa Code should be made through legislative reform. In the spirit
of agonism, Mengozzi used the open-ended nature of human rights to bring
a conceptual and legal counterweight to political interests, moving the in-
terests of migrants into the lawmaking process. He emphasised that ‘at a
time when borders are closing and walls are being built, the Member States
do not escape their responsibilities’ [4]. Defiantly, he argued that the real
concern is not the potential fallout between the Court and political actors
but rather the refusal to recognise legal pathways to international protec-
tion at embassies [6].

Mengozzi found that the Court has jurisdiction in this case by arguing
that the applicants had applied for a short-term visa which is harmonised
under the Visa Code. He noticed that the visa applications had been classi-
fied, examined, and processed as applications for visas under the Visa
Code by the Belgian authorities and considered that the Syrian family
would only stay in Belgium for three months based on the visa and after

11 A Desmond (2022) 143.
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that would remain based on their status as asylum seekers [53]. Textual
interpretation of the Visa Code also supported the rights-sensitive reason-
ing. Mengozzi observed that neither Article 1(1) nor Article 2(2) of the
Visa Code limit the applicability of the act to the specific ground on which
the visa is applied [60]. Moreover, he held that the view put forward by
some intervenients that it is not possible to lodge a visa application based
on Article 25 is ‘excessively formalistic’ [63]. Thus, in the Advocate Gen-
eral’s opinion, the EU legislature has created the option for humanitarian
visas of asylum seekers and the Court only needs to follow through.

The Court of Justice was notably more cautious than AG Mengozzi. It
demonstrated a narrow, functional view of separation of powers, distin-
guishing the judicial role of interpreting legislation from the policymaking
responsibilities of the executive and legislative branches. The Court em-
phasised that the Visa Code only regulates intended stays of no more than
three months [40]. As evidence for non-harmonisation, the Court referred
to Article 1 of the Visa Code which establishes procedures and conditions
for issuing visas for transit through or intended stays in the EU not exceed-
ing 90 days [41]. The applicants’ intention to apply for asylum in Belgium
‘immediately upon their arrival’ would grant them a residence permit with
a period of validity going beyond this time-frame [42]. Consequently, such
applications fell outside the scope of the Visa Code and the Court lacked
jurisdiction to delve deeper into the meaning of ‘humanitarian visa’.

The Court did not consider the Advocate General’s argument that the
applicants could stay in Belgium legally as asylum seekers when the visa
had run out. Allowing long-term visas for asylum seekers, the Court ar-
gued, ‘would be tantamount to allowing third-country nationals to lodge
applications for visas based on the Visa Code to obtain international pro-
tection in the Member State of their choice, which would undermine the
general structure of the system established by Regulation No 604/2013°
[48]. Under Article 3(1) and (2) of the Dublin III Regulation, applications
for international protection can only be made within the Member State’s
territory — including at its borders, in territorial waters, and transit zones —
but not through embassies [49].

The result is that legislative reform is needed to establish a right to seek
asylum at embassies. Without such harmonisation, the issue of humanitar-
ian visas falls solely within the scope of national law and leaves the Court
without jurisdiction. The Member States got the discretion they argued for,
and the EU legislature retains the power to deliberate on possible reforms.
Proposals to harmonise visa policies for asylum seekers have been
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discussed but remain at the discussion stage.”' This is further evidence that
a duty of Member States to issue visas to asylum seekers would be unfore-
seeable and unexpected. The self-restraint can be rationalised as an effort
on the Court’s part to meet the expectations of the collective rather than
empowering the individual through expansive interpretations. This reaf-
firms that the meaning and relevance of human rights are primarily decided
through legislative, not judicial decisions.

Notably, the ECtHR has also found that it remains within the discretion
of states to choose whether to grant humanitarian visas to asylum seek-
ers.”’®> While the ECJ rejected positive obligations for humanitarian visas
by citing the non-harmonisation of long-term visas, the ECtHR ruled that
the applicants were not under Belgium’s jurisdiction, as the embassy did
not exercise authority or control over them [118]. According to ECtHR
case law, embassies may have jurisdiction in limited cases — such as when
they protect their own nationals or when they exert de facto control over
individuals unable to leave the premises [118]. However, there is no gen-
eral obligation under the ECHR to process visa applications for the purpose
of seeking asylum.

The analyses show that human rights do not necessarily offer a means
to alter EU policy outcomes. It depends on judicial choices. The Court’s
deference to the legislature weakens judicial review and limits its ability to
represent overlooked interests. The Court balances human rights against
the principles of mutual trust and effectiveness and may even find human
rights irrelevant if they are not explicit in secondary legislation. Unlike the
Advocate General, who invoked the principle of non-refoulement in inter-
preting the Visa Code in X and X, the Court refrained from engaging with
human rights in its interpretation. By avoiding principled statements on
human rights, the Court steers clear of direct confrontation with EU and
national actors.

7.2 The Role of Human Rights in a Functional Sep-
aration of Powers

While human rights are not the supreme values of the polity, the branches
have a shared responsibility to protect rights in relation to collective inter-
ests. As explained in Chapter 3, the ambiguity of the Treaties leaves the
EU institutions with a degree of flexibility in balancing human rights

%14 T Spijkerboer (2018) 227.
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against EU goals and interests. This constitutional framework may seem
incomplete as it lacks clear normative instructions or safeguards. However,
the open-endedness can also be seen as a constitutional virtue. Since the
Treaties do not impose permanent rules, decisions remain open to demo-
cratic revision, allowing each branch to contribute to the constitutional de-
bate. The judiciary’s role in this process depends on how it positions itself
relative to other branches, for instance by using human rights as a tool for
judicial review. This section discusses how the functional separation of
powers limits the role of human rights as a counter-majoritarian factor in
migration law.

The Dworkinian perspective of human rights as trump cards may dom-
inate general human rights discourse, but it has not been integrated into EU
migration law. The case analysis shows that the relevance and strength of
human rights vary between migration cases depending on legislative
choices. The practice of the Court shows that rights are only potential tools
of argumentation and judicial review. This could be valuable for the sepa-
ration of powers. The desirability of agonism is affected by the fact that
human rights could preclude political debate and legislative override. For
instance, a more agonistic approach to humanitarian visas, grounded in hu-
man rights, might exclude the legislature from this matter, given the diffi-
culty to override higher-ranking norms found in the CFR. Using human
rights as trump cards that elevate them to the supreme value of the polity
would effectively end the struggle. It would undermine the separation of
powers, as this system relies on active and assertive legislative and execu-
tive branches.

As a result of this structure, rights are mainly created through acts of
secondary law. Where human rights are codified in regulations or direc-
tives, they become effective sources of control over national actors. The
Court has reminded national authorities of the restrictions to send back
asylum seekers to so-called safe third countries.”'® While the prohibition
of refoulement is rooted in international human rights law as part of the
non-derogable ban on torture and inhuman treatment, EU secondary legis-
lation grants rights that go beyond the guarantees of international law. The
right to seek asylum has, through its codification in the Asylum Procedures
Directive, constrained national legislatures from banning asylum seekers
who arrive ‘illegally’ from applying within their territory.’’” A similar

%16 Case C-564/18 Bevdndorldsi és Menekiiltiigyi Hivatal (Tompa)
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effect is seen for the right to liberty, which, through the Return Directive,
has been critical in curtailing national powers to detain asylum seekers.”'

Notably, the case analysis in Chapter 6 demonstrated how the legisla-
tive design of secondary law has given the right to family reunification a
prominent position in migration law. In the 2006 case of Parliament v
Council, the Court clarified the unique status of this right under EU sec-
ondary law.’'? It noted that while the ECHR, the International Covenant on
Civil and Political Rights, the Convention on the Rights of the Child, and
the Charter of Fundamental Rights of the EU all recognise the importance
of family life for children, none explicitly establishes a human right to fam-
ily reunification [37-38, 52—59]. The Court held that Article 4(1) of the
FRD goes beyond these instruments by imposing clear, positive obliga-
tions on Member States to ensure family reunification [60]. It mandates
them, in specific cases defined by the FRD, to authorise family reunifica-
tion for certain family members of the sponsor, leaving no margin of ap-
preciation [60]. Through EU secondary legislation, the broad and ambigu-
ous protection of family life in international law is turned into a concrete
right to family reunification.

EU legislative and executive actors are the principal authors of the right
to family reunification not only in the EU context but also perhaps in the
wider sense of the right. On this basis, the Court takes an active role in
ensuring the right to family reunification in the Member States. It does not
merely defer to secondary legislation but is keen on ensuring proportion-
ality. Clear legal aims frame the collective course of action and make it
possible for the judiciary to continue the process of harmonising national
rules. Closely following secondary legislation can thus make family reuni-
fication rights more consistently ensured compared to rights of asylum
seekers.

In other contexts, the Court mainly engages with human rights when it
is instructed to interpret secondary law in light of the Charter. Notable ex-
amples are CK and FMS and Others, where the referred questions con-
cerned the rights of asylum seekers under the Charter. Human rights gain
an equally prominent position in validity challenges that invoke Charter
provisions. In these cases, the Court interprets secondary legislation

%18 Cases C-924/19 PPU and C-925/19 PPU FMS and Others v Orszdgos Idegen-
rendesszeti Féigazgatosag Dél-alfoldi Regionalis Igazgatosag and Orszagos Ide-
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through the lens of human rights, assessing their meaning and implications
for the exercise of political power.”?

The Court has even held that ‘if the wording of secondary law is open
to more than one interpretation, preference should be given to the interpre-
tation which renders the provision consistent with primary law rather than
to the interpretation which leads to its being incompatible with that law’.%*!
On this basis, the Court extended protection beyond the Refugee Conven-
tion’s safeguards against refoulement. Article 33(2) of the Refugee Con-
vention allows exceptions to the non-refoulement principle in cases where
an individual poses a threat to national security — such as those exhibiting
extremist behaviour — or has been convicted of a particularly serious crime.
However, since EU migration law operates independently of international
law, the Court considered Articles 4 and 19(2) of the Charter, which pro-
hibit in ‘absolute terms’ the return of a refugee facing the risk of torture,
inhuman treatment, or degrading punishment [94]. This means that the
Qualification Directive,’*? which was read in light of the Charter, ‘provides
more extensive international protection for the refugees concerned than
that guaranteed by’ the Refugee Convention [96].

Despite the cases being rights-protective, they do not represent in-
stances of agonism because the Court is acting upon the instruction of the
applicants. The Court is not reading secondary law in light of the Charter
as an independent act of review. The extensive use of human rights in va-
lidity cases contrasts with the Court’s more restrained approach in other
issue types. This distinction shows a fundamental difference between how
the Court uses human rights independently as a source of law and how they
are used by other actors for their purposes. It is mainly when the Court is

920 See eg Case C-601/15 PPU JN v Staatssecretaris van Veiligheid en Justitie
ECLIL:EU:C:2016:84; Case C-18/26 K v Staatssecretaris van Veiligheid en Justitie
ECLI:EU:C:2017:680; Joined Cases C-391/16 M v Ministerstvo vnitra and C-
77/17 and C-78/17 X and X v Commissaire général aux réfugiés et aux apatrides
ECLI:EU:C:2019:403.
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asked to interpret secondary law in light of higher-ranking norms that it
asserts itself on a human rights basis.

Although there are plenty of opportunities for the Court to assess deci-
sion-making practices and to balance rights and political interests, it often
refrains from doing so. One could imagine that conflicts between the EU
political and legal institutions are bound to arise from the diverse aims in
EU primary law. Yet few of the cases analysed show any signs of conflict
engagement based on human rights. The judicial branch does not demon-
strate a willingness to make suggestions, and developing alternatives that
could reinforce neglected interests. The power to determine the meaning
and relevance of human rights lies mainly with the policymaking institu-
tions.

The dynamic separation of powers is the outcome of the ‘differentiated
role-conception for each branch of government’.”* Conscious of its role as
an adjudicator of migration law, the Court confines itself to the questions
asked and does not use human rights on its own as a tool for self-empow-
erment. This means that it is the role of other actors to bring arguments
about the nature of migration law. As argued in previous chapters, the
Court rarely asserts its authority as a constitutional court in migration
cases. This pattern is reaffirmed in the cases analysed in this chapter, which
show that the Court hardly ever conducts self-standing rights analysis but
instead leans on secondary legislation and follows the legislature.

The collaboration among the EU institutions reaffirms the emphasis
placed on legislative supremacy.’** In this model, human rights are primar-
ily shaped through legislation, with the legislative and executive branches
as their principal authors. The Court reinforces this dynamic by remaining
close to legislative priorities, as seen in its emphasis on EU-specific prin-
ciples in rights-sensitive cases. While the principle of mutual trust sustains
inter-state relations,’® effectiveness arguments are a tool for inter-institu-
tional collaboration.

This approach strengthens the Court’s power over national legislative
and executive actors, particularly in cases where Member States risk over-
stepping their powers under EU law. This is evident in rulings where na-
tional authorities, for instance, detain individuals without meeting the legal

923 A Kavanagh (2024) 56.
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conditions for detention,’* or criminalise the unlawful stay of third-coun-
try nationals without valid grounds.??” Underlying such disputes are often
political struggles between Member States and EU institutions. By empha-
sising the effectiveness of EU migration law in such cases, the Court takes
the EU institutions’ side and reinforces the primacy of EU law.

In the functional separation of powers, the Court is powerful in relation
to national authorities, but silence on the human rights implications of EU
law places the Court in the backseat of EU lawmaking. It rarely challenges
EU political institutions, not even through independent rights-based rea-
soning. As a result, human rights have a relative role in migration cases. In
particular, their relevance depends on how preliminary references are
framed and their place in secondary legislation. While such functionalism
is valuable for preserving the space for public deliberation on sensitive is-
sues, it weakens judicial oversight of human rights. The Court’s formal and
cautious reasoning ties human rights protections to legislative choices, ef-
fectively subordinating rights to political will. A more agonistic approach
— one that actively highlights the stakes and gives voice to overlooked in-
terests — could better ensure a balance of interests. To this end, the Court
could draw upon the wider normative resources of migration law within
primary law to assert itself in the lawmaking process rather than merely
reacting to it.

7.3 Conclusion

This chapter has examined how the Court’s use of human rights in inter-
preting EU migration law impacts the separation of powers. Despite their
prominent position in international and EU primary law, the analysis re-
veals that human rights are not used any differently than other rules or
principles within EU primary law. The judicial practice of keeping itself to
the legal sources closest at hand and granting wide leeway for politics is
reminiscent of the cases studied in previous chapters. Even in cases where
human rights are highly relevant, the Court maintains a functional separa-
tion of powers, refraining from assuming a lawmaking role based on mi-
gration rights.

Section 7.1.1 showed how judicial restraint can reinforce human rights
protections at a national level, provided they have a prominent position in

926 See eg Cases C-924/19 PPU and C-925/19 PPU FMS and Others v Orszdgos
Idegenrendesszeti Foigazgatosag Dél-alfoldi Regionalis Igazgatosag and Or-
szagos ldegenrendeszeti Foigazgatosag ECLI:EU:C:2020:367.
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secondary legislation. By closely reading secondary legislation, the Court
has contributed to the meaning and conditions of detention, safe third coun-
try, Dublin transfer, and asylum application in ways that also strengthen
the rights of individuals. Its emphasis on legal text, legislative intent, and
the effectiveness of EU law underscores the Court’s role as a strict enforcer
of EU law. However, this reliance on legislative choices constrains the
Court’s use of human rights as a tool for reviewing political decision-mak-
ing.

Section 7.1.2 examined how the Court’s close reading of secondary leg-
islation limits the weight and relevance of human rights in migration cases.
In cases where the legislature prioritises mutual trust or effectiveness, the
‘administrative’ approach to migration law can become a human rights
avoidance technique that simply affirms the legislative choices. In some
cases, its assessment of what falls within the scope of EU secondary law
effectively excludes human rights considerations altogether.

Section 7.2 argued that the marginal role of human rights in migration
cases stems from the collaborative model of the separation of powers that
defines this area of law. By refraining from engaging with broader teleo-
logical questions, or providing independent standpoints, the Court avoids
using human rights to empower itself. While human rights offer the Court
a possibility for self-empowerment, it is not one the Court is utilising. In-
stead, it is the legislative codification of rights that raises the rights con-
sciousness of the judiciary. This is why the role of human rights is relative
in migration cases, as their use of judicial control depends on legislative
decisions and how preliminary references are framed.

The moderate use of human rights supports a functional separation of
powers by preserving space for policymaking and ensuring the inclusion
of other branches. If human rights are treated as trumps, there is very little
scope for legislative override. Nevertheless, the judicial restraint fails to
bring overlooked interests into the lawmaking process. Without deeper en-
gagement on the meaning of rights the law is not the outcome of a dialogue
between the branches but a collaboration. Rather than an exchange of ar-
guments about the meaning of rights, the Court exercises restraint and de-
fers to legislative choices.”?® In some instances, this collaboration between
law and politics generates stronger rights protections than those provided
by the ECHR. Yet such protections remain vulnerable to political choices
and interests. Because the Court mainly considers rights codified in

28 See G Webber, ‘The Unfulfilled Potential of the Court and Legislature Dia-
logue’ (2009) 42 Canadian Journal of Political Science 458.
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secondary law, rights protections become weaker when the executive and
legislative branches fail to uphold them. Effective collaboration requires
each branch to balance rights protection with democratic governance. If
the judiciary does not assert itself more, the existing imbalance will stay.
The next chapter further analyses these questions about the balance of in-
terests within EU migration law.
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Chapter 8

For Whom the Court Rules: Judicial Representa-
tion of Individual and Collective Interests

A fundamental aspect of the separation of powers is to have interests com-
pete with and check one another.”?® As argued in Chapter 2, separation of
powers is a crucial condition for upholding collective and individual self-
determination. Collective interests, such as democratic procedures, public
deliberation, and political rights, are the building blocks of collective self-
determination. Individual interests reflect the personal autonomy of the in-
dividual and are protected through human rights. Exercising public power
is a delicate balancing act between the collective and individual interests
that justify public authority. Just as broadly interpreted human rights can
limit the space for public deliberation and decision-making, so narrowly
construed rights can prevent the judiciary from filling out its role to protect
the individual. Constitutional democracies derive legitimacy from these
different but coexistent traditions of ‘liberal’ and ‘republican’ political phi-
losophies.”*°

While, in the republican idea of governance, the legislator is the main
institutional representation of collective self-determination, the liberal no-
tion of governance includes courts as a forum of participation.”®! These
philosophical frameworks structure the separation of powers differently.
They also highlight the very real tensions of inclusion in political commu-
nities. Liberal and republican philosophies, alongside the practical realities
of politics, shape the value landscape in which the Court must act.

These tensions become particularly salient when considering the posi-
tion of third-country nationals. They are outside the core elements of public
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decision-making: they have no voting rights, they cannot stand for office,
and they possess only a limited voice in policymaking, which leaves them
vulnerable to political interests. Yet, as explained in Chapter 3, they have
rights on their side that can be used to contest legislative decisions. The
Court, as an independent actor, can offer new perspectives on migration
and plays a crucial role in shaping the relationship between the individual
and the democratic community.”*? The key question, then, is how the Court
positions itself within these competing values. For whom does the Court
ultimately rule? This chapter answers the third research question: What are
the implications of judicial practice for the protection of individual and
collective self-determination?

The analysis in this chapter builds on the empirical findings presented
in Chapters 4 to 7 and structures the argument around how collective and
individual interests are balanced. Section 8.1 discusses the role of the
CJEU as a democratic forum, where interests can be represented and value
choices contested. It draws on Thym’s characterisation of the Court as ‘ad-
ministrative’ and explains that the judicial restraint is a key contribution to
a functional separation of powers. The outcome of judicial restraint is an
institutional imbalance among the EU branches, which resembles classical
republican theory in emphasising the role of elected branches and public
deliberation over non-political modes. Section 8.2 explains further how the
republican model of governance strengthens collective self-determination
but undermines the liberal principles underlying the polity. By supporting
a consensual decision-making model, the Court cannot offer distinct per-
spectives to channel opposition and give voice to marginalised interests,
which it should strive for to uphold individual and collective self-determi-
nation. Section 8.3 argues that the priority given to collective interests
stems from the need to sustain a system based on protectionism and polit-
ical control. Sustaining the polity is a legitimate endeavour, but this also
depends on accountability, not just efficiency, unity, or stability.

8.1 EU Political Empowerment

In a relational separation of powers, there are no clear lines between law
and politics. While law remains the central domain of the judicial branch,
judicial interpretations inevitably shape the rights and obligations of public
authorities and individuals, thereby influencing politics. In this sense, the
judiciary is not an isolated arbiter but an integral part ‘of a larger political

932 C Mbllers (2013) 109.

238



whole’.** Public powers do not exist in a ‘pure’ form that strictly separates
their functions; rather, they are overlapping and reciprocally balanced
through institutional interactions. One way in which the Court expresses
its independent will is through judicial review.?** This enables the Court to
exercise and contest political decisions in light of constitutional norms. On
these grounds, this thesis rejects the traditional dichotomy of law and pol-
itics, recognising instead that each branch has a role to play in democratic
processes and constitutional debate.”* Each branch represents a form of
collective decision-making, and the extent to which the Court exercises
control and contributes to lawmaking determines where the locus of col-
lective power ultimately lies. This section discusses how the CJEU bal-
ances and integrates constitutional control with democratic concerns.

As explained in Chapter 3, judicial power in migration law is shaped by
the twilight state of migration law’s administrative and constitutional di-
mensions. On the one hand, migration law functions as an administrative
framework, guiding authorities on how to implement migration policies in
individual cases. In the judicial context, this often translates into a degree
of judicial restraint, where courts focus on interpreting and applying mi-
gration law in a manner that aligns with legislative intent.”*® On the other
hand, migration law is not simply a technical instrument designed to trans-
mit instructions to the national administration. It is a complex area of law,
shaped by competing interests and different sources of law. International
and EU primary law, for instance, can serve as a counterbalance to legisla-
tive choices. This reflects the constitutionalist perspective on lawmaking,
which conceives political society as a created entity with limited scope.”’
Political power is not unlimited, and through constitutional review, the ju-
diciary can play a crucial role in defining its boundaries.”*

The empirical results show that the Court mainly approaches migration
law through an administrative lens, often neglecting its constitutional di-
mensions. In migration law, the Court favours a collaborative relationship
with the political institutions, positioning itself as an enforcer of legislative
decisions rather than as a constitutional check. Acting in the service of the
political institutions, the Court performs the role of an implementor of law

933 P Leino-Sandberg and P Minkkinen (2024) 32.
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‘whose role is much like that of the administration’.”* As demonstrated in
the quantitative analysis in Chapter 4, the most common form of judicial
review is substantive but limited to merely verifying whether legal
measures are ‘manifestly unlawful’. The Court rarely goes further and con-
siders the proportionality of the measure or its compatibility with higher
legal norms and principles. The exercise of judicial power is grounded
more in restraint than in confrontation.

The lack of counter-majoritarianism is demonstrated in the accommo-
dating review within the annulment procedure. These cases present the
Court with an opportunity to engage with the constitutional aspects of mi-
gration law and act as the ‘forum of principle’ that Dworkin envisioned.’*
Dworkin distinguished between the roles of courts and legislatures by dif-
ferentiating between principle and policy. He defined principle as a ‘re-
quirement of justice or fairness or some other dimension of morality’,
whereas policy refers to a ‘kind of standard that sets out a goal to be
reached, generally an improvement in some economic, political, or social
feature of the community’.”*!

Ideally, the Court should take a principled approach to annulment cases
to make itself relevant in the constitutional domain. However, the Court
has largely refrained from asserting itself constitutionally, often deferring
to the broad discretion granted to political institutions within the Treaties
rather than exploring limits on political power. While the Court has struck
down EU legal acts for being adopted by the wrong institution,”* or being
based on the wrong legal basis,”* it has been far less assertive in addressing
more substantive constitutional issues.

The Court’s attentiveness to EU politics is also evident in its approach
to solving legal issues within the preliminary reference procedure, which
dominates the migration case law. A useful element of multilevel govern-
ance is the potential for different levels of government to compete and
counterbalance one another.”** This is a key feature of Madison’s theory of
governance. He argued that by dispersing power across multiple levels and
institutions, the system creates more opportunities to resist the
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concentration of power and reinforce constitutional checks.”* In theory,
the preliminary reference procedure can function as an ‘annulment proce-
dure in disguise’, allowing national courts to refer a question about the va-
lidity of EU law. Yet the Court’s tendency to remain close to the wording
of secondary legislation limits the potential for such multilevel dynamics.
While Member States have questioned the validity of EU law in a few va-
lidity cases, in none of those cases did the Court find a violation of primary
law %4

The Court has played an active role in EU integration by defining legal
terms and filling gaps in EU secondary legislation.”*” Through its case law,

it has clarified concepts such as ‘irregular crossing’,’*® ‘material welfare

conditions’,”* ‘internal armed conflict’,”* ‘Member State responsible’,”!
‘safe third country’,* ‘risk to public policy’,”** and ‘public order’.”>*
These decisions shape not only the rights of individuals but also the obli-
gations of public authorities. Nonetheless, while the rulings contribute to
the development of migration law, they have the character of clarifications
rather than innovations. The rulings are largely textual and systematic,
lacking the ‘prospective, developmental character of teleological interpre-
tation’ that has defined jurisprudence in free movement.*>

The close reading of secondary legislation constrains both Member
States’ and individuals’ ability to influence migration law through legal
challenges. The migration cases analysed in the preceding chapters show
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that the EU is the polity that is prioritised and strengthened. However, this
centralisation of power at the EU level does not translate into a stronger
role for the Court as a constitutional actor. Notably, the strict adherence to
secondary legislation bolsters the national courts in relation to national leg-
islative and executive actors. The CJEU remains, however, subordinate to
EU political institutions. Rather than a give-and-take relationship envi-
sioned by the combination of collaboration and agonism, the judiciary
mostly gives.”* It consistently avoids engaging with deeper questions of
justice, solidarity, and rights, allowing the political institutions to act not
only as the leading policymakers but also as the constitutional actors. In so
doing, the Court prizes “politics by denigrating law’.>>’

The interpretative perspective of the Court is generally aligned with the
leading lawmakers in the EU, that is, the Commission, the Council of the
EU, and the Parliament. The CJEU acts as if once an EU rule is in place,
there is little scope for further deliberation. This textual approach, evident
in cases on the Dublin system, the Visa Code, and international agree-
ments, buys into the credence of the EU political actors. Kanstantsin
Dzehtsiarou has defined consensual reasoning in the context of the Euro-
pean Court of Human Rights as a ‘presumption that favours the solution to
a human rights issue which is adopted by the majority of the Contracting
Parties’.”>® Applied to the EU context, consensus can be understood as gen-
eral agreement among the EU political institutions. When such consensus
exists, the Court is keener on exercising restraint. It avoids issuing rulings
that lack the backing of the political majority, effectively reinforcing a
functional separation of powers where the responsibility for reforming mi-
gration law belongs to the executive and legislative actors.

The self-restraint exercised by the Court creates a hierarchical structure
of law and politics that functions much like an assembly line, where the
legislature is supreme and the judiciary plays a subordinated role.> Rather
than asserting its own distinct perspective and contributing with new stand-
points, the Court operates as a procedural checkpoint in a linear decision-
making process. It mainly advances existing legal frameworks instead of
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actively shaping them. In doing so, it fails the principle of moderate gov-
ernment which relies on mutual checks, not uniformity across the
branches.”® The result of judicial restraint is that the Court becomes an
extension of the ‘sovereign’, that is, the policymakers in the EU.*! This
dynamic raises questions about the balance of power in migration law, as
judicial restraint strengthens EU political actors but constrains national
politics.

The different positions of the Court in the horizontal and vertical sepa-
ration of powers can be explained by how primary and secondary law are
treated differently. These two legal categories are subject to distinct inter-
pretative styles: primary law is approached with greater flexibility, while
secondary law is interpreted more strictly. In annulment procedures con-
cerning EU executive or legislative powers, the Court shows sensitivity to
policy developments and the arguments presented by the political institu-
tions. Treaty provisions are treated as too general to constrain EU actors or
change the course of action. In preliminary rulings, by contrast, regulations
and directives are considered to be less ambiguous and show a clearer po-
litical intent, which can be enforced by the CJEU.

By and large, EU migration case law rests on republican foundations.
Through judicial restraint, the Court prioritises republican values such as
public deliberation and electoral accountability over the liberal tradition,
which emphasises strong judicial review as a check on political power. The
negative dimension of curbing power is overlooked in favour of the posi-
tive account of the separation of powers, in which the principle serves as
an organisational instrument for enabling democratic decisions by public
authorities.”®? In this model, the separation of powers is defined more by
institutional functions and collaboration than by friction and constraint.

Through its accommodating reasoning, the Court has not provided ‘a
corrective to some of the energies which animate normal politics, such as
those of political interest and power’.”®> Among these energies are the pro-
cesses of externalisation and informality that empower the executive and
weaken the legislature and judicial branches. As argued in Chapter 3, these
emerging modes of governance largely function as crisis measures, moti-
vated by political expedience and the need for decisive executive action.
The executive empowerment is concerning because it coincides with the
exclusion of Parliamentary oversight and judicial review. The gain is on
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the part of Member State governments who have free reign in the context
of externalisation.

The relationship between law and politics remains consistently hierar-
chical. From a functional perspective, this simply follows the chronology
of lawmaking. Yet even though the judiciary only enters the picture after
the legislation has been enacted, it has the authority to revisit the legislative
choices. From the perspective of agonism, the Court’s reluctance to inter-
vene in cases where political institutions present a united front is particu-
larly concerning. When the Court withdraws in the face of broad political
consensus, it risks creating complete institutional alignment, eliminating
crucial channels of accountability. When there is political opposition, at
least there is some control built into the political processes, but when there
is inter-institutional consensus, the only venue for control is the judiciary.
By remaining faithful to the political institutions’ preferences, that is no
longer an option. In the next section, I examine the consequences of this
partnership for ensuring inclusive democratic procedures and balance of
interests.

8.2 Collective Interest Prioritisation

Justice Stephen Breyer of the US Supreme Court describes courts as central
democratic institutions that safeguard people’s rights and interests. He
highlights ‘a movement, almost worldwide, toward the realisation that peo-
ple’s liberty and their prosperity depend in part upon strong judicial insti-
tutions’.*®* As argued in Chapter 3, courts should intervene when political
processes become distorted — such as when certain groups are excluded
from participation — offering an alternative forum for their voices to be
heard. The limited substantive review exercised limits the room for judicial
representation of collective and individual interests. As political power ex-
pands, the judiciary exhibits less autonomy in balancing interests.’®> Judi-
cial reasoning may, however, be subtle and yet influential. Court decisions
can have indirect effects on the kinds of ideas that are discussed, and they
can place issues on the political agenda.”®® This representation reinforce-
ment function is discussed in this section.
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John Hart Ely argues that judicial review in a constitutional democracy
serves to ensure that the democratic process remains open, inclusive, and
fair.”” The concept of distrust refers to the suspicion that certain institu-
tional actors, be it the legislature or executive, may not always act in the
best interest of democracy and might instead entrench their power at the
expense of fair representation.”® As Méllers puts it, ‘to find acceptance,
public authority must be traced back to the governed themselves’.”®° But
this raises an important question: Who is considered ‘the governed’ in mi-
gration law — the group that confers legitimacy on democratic decisions?

Agonism broadens the judicial role, allowing courts to balance individ-
ual and collective interests. It relates to the idea of context-conscious judg-
ing. Urska Sadl describes judicial decision-making as a practice ‘which
upholds conflicting claims to reconcile the law’s demands for equality,
consistency, coherence, and legal certainty, with societal demands, politi-
cal circumstances, and economic implications’.”’® The quote highlights the
interplay of legal and political considerations in legal reasoning. One of
those concerns in migration law is that prioritising the human rights of mi-
grants risks disesmpowering the citizens of the polity.””! Judicial represen-
tation is not a one-way street.

As Sadl explains, context-conscious judging can take different forms.%”?
It may be principled and argumentative. For instance, rights-based reason-
ing can be seen as ‘adjusting statutes to the demands of constitutional-
ism”.””* The CJEU is ‘compelled, qua Article 78(1) TFEU, to respect the
Refugee Convention when interpreting asylum legislation’.”’* Context-
conscious reasoning may also be cautious and favour gradual and marginal
adjustments gravitating towards the status quo. The latter approach is fol-
lowed by the Court in migration law.
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The Court approaches migration law with self-restraint. Instead of
checking secondary legislation for its compliance with international and
primary law, it presumes its constitutionality.’”> Despite EU law being
based on ‘universal values of the inviolable and inalienable rights of the
human person’, EU actors are often protected from possible limitations of
the individual self-determination articulated in Charter rights.’’® The ad-
ministrative approach reflects a trust in the other branches being committed
to the constitutional values. On this basis, the Court closely reads second-
ary legislation to ensure its effectiveness. It upholds the principle that the
separation of powers is functional and meant to enhance government effi-
ciency, recognising that policy decisions are best left to political institu-
tions. Consequently, majoritarian decision-making takes precedence, and
the Court’s role is more limited.

While undertaking a text-based approach to interpreting directives and
regulations, the Court has identified and enforced various human rights
within national legal systems. It has ruled, for instance, that the right to be
heard requires national authorities to examine eligibility for refugee status
and subsidiary protection in separate hearings,””’ and mandates a personal
interview before Dublin transfers can be carried out.””® The Court has also
held that the Asylum Procedures Directive precludes national authorities
from restricting access to the procedure for international protection.®”
Similarly, its interpretation of the Return Directive, which enshrines the
right to liberty and security, has helped protect migrants from arbitrary de-
tention.”®® Another example is the Family Reunification Directive, which
has been used by the Court to promote family reunification.
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While the CJEU guides Member States in a rights-protective direction
through secondary-law-focused reasoning, it plays only a marginal role in
reinforcing neglected individual interests at the EU level. It is notable how
little the Court engages with human rights, instead focusing primarily on
interpreting secondary legislation — except when explicitly required to in-
terpret migration law in light of the Charter. While the Court may not al-
ways need to read secondary law in light of the Charter to serve individual
interests, its tendency to rely on formal legal reasoning does, in some cases,
fall short of fully engaging with the rights implications. The relational con-
cept of separation of powers, as discussed in Chapters 2 and 3, emphasises
the need for institutional interactions that promote inclusion and the repre-
sentation of diverse perspectives. Yet, instead of conforming to agonism
which envisions contestation as integral to the exercise of public authority,
the Court is committed to uphold legislative decisions.

When human rights are treated as little more than secondary law provi-
sions, the very essence of the interests at stake is not expressed and docu-
mented.”®" Consensus-building benefits unity and stability, yet it works
against the aim of interest representation by reinforcing a ‘provisional he-
gemony’ — a stabilisation of power that may exclude challenges.”®* The risk
is clear in migration law, where many of those most affected by political
decisions are marginalised in the legislative process. The emphasis on ef-
fectiveness leads to a political-judicial relationship that looks less like a
conversation and more like a functional division of power.”

The functional divide is evident in how the Court strictly limits itself to
the questions referred. For example, wider issues — such as whether indi-
viduals should be allowed to apply for asylum in a Member State other
than the one they first entered or whether Member States should be re-
quired to grant humanitarian visas to asylum seekers — are treated as mat-
ters for the EU legislature, not the Court. Because policymaking is funda-
mentally a political function within the separation of powers, the Court
avoids engaging with these broader policy debates. By limiting itself to
answering only the questions necessary for each case, the Court frames
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individual or Member State-friendly outcomes as the result of EU legisla-
tive choices. The result of the formalist reading of the law is that the Court
restricts national actors without showing the seriousness of the infringe-
ment and clarifying the limits to state powers.

To strengthen its liberal credentials while still respecting republican
norms, the Court should engage in more open deliberations. It can bring
ideas ‘to light and keep them in the public eye when other political institu-
tions wish to bury them’.”®* This would ensure that the legal interests of
third-country nationals in migration cases are meaningfully considered.
Different outcomes are not necessary, but more analytical and discursive
reasoning can better acknowledge and do justice to the claims and argu-
ments of individuals. As Gerald Rosenberg argues, rulings can impact the
legislative debate and the kinds of ideas that are discussed.”®

The consequence of judicial restraint is that not all interests are factored
into the judicial decision. The function of the separation of powers is to not
only permit but to encourage competing viewpoints through institutional
interactions. Madison spoke for this reason about the value of a polyarchic
system of separation of powers because the diversity of institutions sus-
tains freedom.”®® The role of the Court is, after all, to interpret the scope of
permissible actions within the Treaties and this requires independent as-
sessments of law.”®” Otherwise, the aim of separation of powers to realise
control and democratic lawmaking is threatened as not all three branches
are engaged. This is the risk when the Court is not engaged in conflicts
about the constitutional nature of migration law.

From a separation of powers perspective, consensus should not be the
default position to follow but should be treated as something that persuaded
the Court, which by extension means that there are occasions where the
Court does not follow it.”*® As the judiciary adheres to the traditional ‘def-
erence’ paradigm of implementing the law without making any noticeable
deviations from the legislature’s intentions, it confines interest representa-
tion to the political institutions.”®® The enforcement of legislative intent
means that the political institutions mainly decide the balance of human
rights and security concerns. Focusing on EU rules and decisions prevents
the judiciary from becoming an outlet for marginalised individuals. The
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possibility of obtaining protection for oneself is rather limited unless the
Court can rely on clear legislative aims or the text of secondary legislation.
Rights are of equal value with democratic power and there is a need for a
better balance between these elements. Giving space for public delibera-
tion and electoral accountability under the republican model of democracy
generates democratic legitimacy to migration case law, but to gain individ-
ual legitimacy a more substantive judicial review over human rights pro-
tections is needed.

Essentially, collective interests enjoy a privileged position in migration
law. This is manifested both in the Court’s respect for political leeway, and
in the Court’s support for political decisions to prioritise effectiveness or
mutual trust over individual protections. The judicial restraint lacks sensi-
tivity to the existence of competing interpretations and human rights stand-
ards. It conceals rather than engages with the alternatives and does not take
up the opportunities they entail for control and judicial contributions to
democratic will-formation. By remaining close to the wording of second-
ary law and accommodating the preferences of political actors, the Court
is assimilating the dominant political values rather than independently as-
sessing what is valid or legitimate.

8.3 Comity as a Way of Sustaining the System

Questions concerning the separation of powers revolve around who gets to
set up the political system. Through its interpretations, the CJEU affects
the operation and form of the polity. To figure out the law that guides the
separation of powers is an unavoidably ideological project.””® The Court is
not the only author of the EU separation of powers. It is acting within a
dynamic of powers marked by a remarkably high level of cooperation. But
who owns this dynamic and what role can the Court meaningfully play
within it? This section will further discuss why collaboration and effective-
ness are judicial priorities. It argues that the Court’s approach to migration
law reflects an effort to support the emerging polity shaped by political
actors — one that may not yet be ready for the Court to act as a strong op-
ponent to the EU’s legislative and executive institutions.

As explained in Chapter 2, in a relational separation of powers, public
actors need to focus on their relative authority and decide whether the ques-
tion they are facing should be decided by them or someone else. The

990 RD Doerfler and S Moyn (2022) 775.

249



judiciary, in particular, can position itself differently in relation to the other
branches based on how it perceives its legitimacy.

Legitimacy comes in different degrees and forms. Kochenov explains
this by enlisting jurisdictio and gubernaculum as core components of le-
gitimacy.”! Gubernaculum refers to the legality of rules enacted under
democratic procedures. It connects to the thin conception of the rule of law,
which emphasises ‘the formal or instrumental aspects of the rule of law —
those features that any legal system allegedly must possess to function ef-
fectively as a system of laws, regardless of whether the legal system is part
of a democratic or non-democratic society, capitalist, liberal etc’.%** In con-
trast, jurisdictio considers higher legal norms, ‘the law above the law’ to
which the rulers are subject.””® It examines whether there are circumstances
in which a public actor, despite acting legally, might lack legitimacy. This
dimension incorporates factors such as individual participation and human
rights.”* Together, these two elements cover the dual nature of law within
the broader rule of law ideal .**

The nature of migration law — and its function to either constrain or
empower public authorities — partly depends on judicial interpretation. As
explained in Chapter 2, the EU Treaties only express certain aspects of the
separation of powers principle. The competence rules outlined in Articles
13—-19 TEU and the principles of subsidiarity, proportionality, and confer-
ral contribute to a legal framework that separates institutions and functions.
However, the ambiguity of EU legal principles and rules means that nor-
mative choices need to be made regarding the principle of separation of
powers, including the level of institutional independence, the balance of
power, and the role of judicial review. The relational separation of powers
offers a framework for balancing legality and broader claims to legitimacy.
Within this model, collaboration fosters constructive collaboration and mu-
tual respect, while agonism allows for pushback and contestation based on
higher legal norms. Among these alternatives, the Court has mainly acted
in the spirit of collaboration.
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Such emphasis relates to the assumption that the EU arguably relies on
effective governance structures, perhaps more than the nation-state, to gain
legitimacy.?®® This affects the desirable scope of judicial review. While ju-
dicial review of administrative decisions is widely regarded as a core ele-
ment of the thin conception of the rule of law, the legitimacy of reviewing
legislative acts is more contested.””” Concerned about its institutional le-
gitimacy, the Court is more willing to assert the primacy of EU law in re-
lation to national authorities than EU institutions. Effective collaboration
among the institutions at EU level can be seen as the best way to stabilise
the asylum and migration system, particularly given the high political sali-
ence of the field. The crises in asylum policy, lack of coordination, and, in
some cases, outright opposition to EU legal obligations erode mutual trust
— an essential foundation for maintaining ‘confidence in the law as the fab-
ric of inter-State relations’.?*® National opposition to refugee relocation and
the Dublin system further undermines the EU’s authority. By upholding
these rules, the Court plays its part in sustaining EU lawmaking.

The Court’s strict adherence to legislative intent can be seen as bold,
particularly given that several key rulings have gone against the interests
of individual national governments. Notable examples include judgments
on the Relocation Decision, detention practices in Hungary, and the right
to seek asylum in Lithuania. Yet, while the underlying disputes are inher-
ently political, the Court presents its rulings with a veneer of formality,
reinforcing the perception that it is merely applying the law. By focusing
on secondary legislation, the Court cultivates an image of itself as a dutiful
follower of political decisions.

This is strategically wise, because if courts are worried about their dem-
ocratic legitimacy, they should be careful not to overplay their hand.*”® In
this context, the legitimacy of the Court may be best achieved through ad-
ministrative reasoning.'” As Gavison explains, judicial commitment to
democracy and separation of powers ‘implies some deference to the ac-
tions of the political branches’.!%! Judicial lawmaking is ‘of suspected le-
gitimacy, especially when it goes against the known preferences of a
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majority of the people’.!'®? By seeking to identify and follow the prefer-
ences of the EU legislative and executive actors, the Court makes its deci-
sions harder to criticise from those who created the laws. Sticking to a
strict, textual approach to secondary law also helps the Court avoid accu-
sations of judicial activism while upholding rule of law principles such as
legal certainty and foreseeability. Adhering closely to written rules is more
likely to meet institutional expectations than broader interpretations based
on vague Treaty provisions.

The subordinate position of the judiciary is also a result of constitutional
design. The preliminary ruling procedure, which is the predominant proce-
dure form in migration law, is not optimal for engaging the Court in con-
stitutional questions unless they concern the validity of EU law. The Court
is mainly asked about how to interpret secondary legislation, not reevalu-
ating the legislative choices. While the Court could, in principle, read sec-
ondary law in light of constitutional norms, the open-ended nature of the
Treaties ultimately means that migration cases have been decided correctly
from a doctrinal standpoint.!%%

Furthermore, the collaborative model demonstrated in migration cases
is supported by the fact that constitutional developments need support from
all three branches.!®® A different separation of powers may not be some-
thing that the Court can establish on its own. Even in the area of free move-
ment — where the Court is known for its significant contributions — it did
not act in isolation. Its expansive case law developed alongside a political
process aimed at deeper integration.!°® Scholars have argued that while a
stronger separation of powers could improve the EU’s democratic quality,
there are limited options for the Court in using the principle to achieve that
goal.'? Bruno de Witte observes that throughout the history of EU inte-
gration, the Court has been reluctant to challenge the institutional arrange-
ments set out in the Treaties.'”” Instead, it has focused on ensuring that the
institutions remain within their roles in a way that facilitates EU govern-
ance, even allowing Member State governments to step outside the EU le-
gal framework to pursue alternative ways of decision-making.'"® Such ac-
commodation is demonstrated in externalisation cases in migration law.
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In this context, it is important to recall, as argued in Chapter 2, that the
relational separation of powers functions as both a practice and an ideal.'*”
The Court’s subordinate position reflects the conditions necessary to sus-
tain a multilevel organisation. As a judge from the European Court of Hu-
man Rights once observed, ensuring respect for rights across 48 countries
requires the court to avoid acting as a ‘lone ranger’.!°!® It must view the
convention states as ‘compliance partners’,'”!! emphasising the collabora-
tive norms of mutual respect and support.'°'? While agonistic norms remain
valuable in guiding institutions, the politics of migration is rooted in col-
lective interests. As argued in Chapter 3, there is a foundational norm of
protectionism in migration law where border controls play a crucial role in
ensuring unity among Member States and sustaining the free movement of
people within the Union.!'*!?

On this ground, the Court acts with caution, as if interpreting migration
law contrary to the intentions of political actors could risk its legiti-
macy.'"" The Court’s focus on the functional effectiveness of the EU legal
order may stem from broader concerns about the stability of the EU project
and ‘the inherent fragility of constitutional democracy as a system of gov-
ernance’.'’!"®> Quantitative analysis has shown that the level of judicial re-
view weakened during and after the migration crisis.!?'® The Court became
less willing to engage in conflicts about readmission policies and the asy-
lum system. It adopted a non-interference approach to keep itself away
from controversies. Separation of powers comes in degrees, and in times
of crisis, stepping back to allow greater political autonomy, can be valua-
ble. When swift action is needed, it may be appropriate for the executive
to take the lead.
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As Fritz Scharpf explains, courts are important, but they are not the only
interpreters of a polity’s value orientations.!®!” In this spirit, the Court ex-
ercises restraint when interpreting secondary law, refraining from ground-
ing its reasoning in the Treaties or the rights enshrined in the Charter. After
all, interpretations of primary law are not easily overturned by political in-
stitutions and thus represent a more intrusive form of judicial intervention
in the political sphere.!’!® Respecting the wide discretion within the Trea-
ties is positive from a republican perspective of democracy — one that
places great emphasis on majoritarian processes and a lesser emphasis on
constitutional democracy.'®” Innovative court rulings risk creating an
asymmetry in the principal-agent relationship, where institutions with a
political mandate to formulate EU law find themselves overshadowed by
those applying it.!9 Leaving room for political choices, even possibly
problematic ones, creates democratic legitimacy of the process.

The Court’s restrained approach ensures the stability and unity of the
polity,'! an approach that is difficult to reconcile with the constitutional-
ism envisioned by Madison and Locke. Emphasis on effectiveness, unity,
and political autonomy characterises the migration case law and exempli-
fies the judicial focus on strengthening the collective self-determination of
the community. Through self-restraint and collaboration with the political
branches, the Court fosters unity and enhances effectiveness of EU migra-
tion law, both of which are essential for achieving policy objectives and
ensuring output legitimacy. Despite the executive’s offensive manoeuvres,
the Court remains passive. Instead of meeting ambition with ambition, it
continues to take collaborative norms ‘seriously as a way of sustaining the
working constitution over time’.'9%

In doing so, the Court mostly embraces the legality component of the
rule of law ideal, which reduces the Court’s role in shaping democracy.!??
Violeta Moreno-Lax has argued that ‘hailing legality over legitimacy in
this way pre-empts any jurisdictio-based questioning from within, making
any challenge of the acquis well-nigh impossible’.!** Even in times of
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crisis and other politically sensitive contexts, institutional conflicts with
fearless debates are needed. Protecting the autonomy of EU lawmaking is
a critical task of the Court, but it should not mean submitting to legislative
choices or executive arguments. Protecting EU autonomy should mean the
opposite from a separation of powers perspective, namely that the Court
insists on following the proper legislative processes and, if need be, sets
aside substantive political decisions.

Defending legislative choices rather than engaging in broader, consti-
tutional interpretations may strengthen the EU polity, but it narrows the
legitimacy of the migration law. The imbalance between individual and
collective interests leads to a separation of powers that is based more on
democratic legitimacy than on individual legitimacy. What is needed is a
more dynamic separation in which a wider range of interests can be repre-
sented throughout the lawmaking process. As Joana Mendes and Ingo
Venzke have argued, ‘it will never happen that a single right balance be-
tween competing interests will be found and the job is done. Balances need
to be constantly re-enacted and renegotiated’.!’>> With a more independent
message, the Court could make itself a stronger power to be reckoned with.

8.4 Conclusion

This chapter has discussed who the Court ultimately serves in migration
cases — the political will of the majority, the rights of non-citizens, or the
integrity of the legal order itself. Migration law connects to fundamental
issues about human rights and democracy. As discussed in Chapter 3, the
tensions between law and politics cannot be fully resolved but only man-
aged through collaborative and agonistic norms of interactions. More spe-
cifically, from the judicial perspective, this depends on how the Court de-
termines the relative authority of the branches and the values of public de-
liberation, open democratic procedures, judicial review, and human rights.

Section 8.1 analysed the law and politics divide in migration law. While
immigration politics are fraught with competing interests, the judiciary
rarely engages in such disputes. By framing migration law as mainly ad-
ministrative rather than constitutional, the Court reinforces a separation of
powers based more on distinct functions than on checks and balances. This
approach results in an imbalance of power among the EU’s three branches,
with the judiciary consistently in a weaker position. Still, the strict adher-
ence to secondary legislation makes the Court powerful in relation to
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national authorities. By taking seriously its role as an implementor of po-
litical decisions, the Court strengthens the EU as a governing body where
power is centralised to the EU political institutions. The judicial leniency
demonstrates a republican form of governance, where elected branches
play a more significant role than the judicial branch.

Democratic republicanism is key to legitimate governance, but it should
not undermine the liberal principles upon which it is also founded. Section
8.2 discussed the implications of the collaborative separation of powers for
the Court’s interest representation function. A central aim of separating
powers is to ensure that different interests are represented throughout law-
making, yet the Court does not include itself in that process. Deliberations
about the road to be taken concluded with the enactment of secondary law,
leaving little room for judicial influence. While the Court has occasionally
reviewed national legislation for its compliance with EU law — thereby
strengthening both collective and individual interests — it does not actively
create additional space for overlooked interests. The externality of third-
country nationals works against them in the political arena and the Court
has not embarked on such liberal rulings that could limit their marginalisa-
tion.

Section 8.3 explained how the judicial practice of functionalism and
collaboration aims to sustain the EU polity. Vague and conflicting legisla-
tion leaves the Court with plenty of room for manoeuvre. Yet, as Koen
Lenaerts argues, ‘saying what the law is often amounts to a risky ven-
ture’.!%%® The political salience of the field makes the Court cautious not to
overstretch its legitimacy.!””” To maintain a functional separation, the
Court exercises limited substantive review to avoid interfering with the
policymaking functions of the political branches. It also upholds this divi-
sion by practising comity — demonstrating deference, support, and a will-
ingness to accommodate political institutions. Even as core elements of
individual and collective self-determination are at stake, the Court favours
public deliberation and electoral accountability to resolve the issues. The
collaborative practice is attentive to the values of stability, unity, and pre-
dictability yet is not alert to the significant risks of executive empower-
ment. Given the threats to rights protections and the rule of law, the judi-
ciary needs to assert itself more and show commitment to the wider range
of interests brought to the fore in migration cases.
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Chapter 9

Conclusions

As the EU grapples with the challenges of migration, the very foundations
of good governance — rooted in principles such as the separation of powers
— are being put to the test. Some Member States are openly defying EU
migration law obligations and most struggle with the implementation of
directives and regulations. At stake is not only rights protections but also
the authority of EU law. At the same time, a growing concentration of
power within the EU executive weakens checks and balances. The power
shift is driven by political pressures for swift and decisive action to tighten
migration controls. In the pursuit of such political aims, the separation of
powers appears as an obstacle to efficiency and unity.

To address these concerns, this thesis has examined how the CJEU de-
velops and secures separation of powers in EU migration law. In this work,
I pursued a threefold purpose of conceptualising the separation of powers
in the context of EU migration governance, empirically showing how the
Court shapes the separation of powers and normatively evaluating its prac-
tice with respect to individual and collective self-determination. These
aims were pursued through three research questions. First, how can the
principle of separation of powers be construed as a normative standard for
analysing institutional interactions in EU migration law? Second, how does
the CJEU position itself in relation to legislative and executive actors, at
the EU and national level, in migration cases? Third, what are the implica-
tions of the CJEU’s practice for the protection of individual and collective
self-determination? The following sections summarise my findings.
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9.1 Research Question 1: How Can the Principle of
Separation of Powers be Construed as a Normative
Standard for Analysing Institutional Interactions in

EU Migration Law?

Separation of powers does not exist as a legal principle within the EU but
remains an important part of its constitutionalism; it is one of the principles
that provides legitimacy to the polity. As a political principle, it serves as
anormative model of inter-institutional arrangements. The thesis advanced
a dynamic concept of separation of powers that emphasises the relativeness
of power and the inherent discretion of the institutions to act according to
their specific logic and will. The concept of separation of powers devel-
oped here is defined by three key criteria: first, the protection of individual
and collective self-determination, which are two sets of constitutional val-
ues tied to human rights and democratic processes; second, institutional
relationships, which reveal the dynamics of power; and third, unwritten
norms of constitutional behaviour, including both collaborative and ago-
nistic forms of interaction, which guide how institutions relate to one an-
other. This concept is different from a functional understanding of the sep-
aration of powers, which emphasises the independence and core functions
of each branch and opposes active checks and balances as unwarranted in-
terference.'%?® It is also more inclusive than the collaborative model, which
is permissible to institutional contacts but emphasises mutual respect and
support over conflicts and control.'%*

Separation of powers is conceptualised as a device for safeguarding and
improving democratic governance. Fundamentally, the roles and responsi-
bilities of the branches are about balancing collective and individual self-
determination.'®® Collective self-determination embodies the notion of
positive freedom — the freedom to act, individually or collectively, to shape
the broader community. When this is exercised through inclusive and open
democratic procedures, it creates democratic legitimacy for the polity. In-
dividual self-determination, by contrast, represents negative freedom — the
freedom from interference — expressed in the form of human rights. Instead
of considering themselves as ‘authorities’ within a limited sphere, as may
be the case with a functional separation of powers, the branches should
consider themselves as agents representing a particular position or interest
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and feel rather free to do everything within their competences to further
that interest.

The thesis contributes a new normative standard for analysing institu-
tional interactions that moves beyond the traditional functional view of the
separation of powers, instead emphasising the importance of productive
relationships. The three branches are distinguished by their distinct func-
tions and their independence in carrying them out, but they are not com-
pletely sealed off from one another. Power is not settled in constitutional
law but relative and formed in interactions between institutions. It is there-
fore more constructive to recognise and engage with the dynamics of
power than adhering to an impossible and arguably undesirable notion of
the branches operating in isolation. Contacts between the branches are
needed to ensure control and effective lawmaking.

While the separation of powers principle serves a positive function by
identifying the distinct roles of each branch and providing a principled
starting point for the division of powers, it also operates as a risk manage-
ment tool. Its negative objective is to ensure that the government is struc-
tured in ways that each branch can, ‘by their mutual relations, be the means
of keeping each other in their proper places’.!®*! Each branch has its dis-
tinct roles to play and values to protect but should do so while respecting
institutional boundaries and contributing to constructive relationships.

The branches’ shared responsibility for upholding the constitutional
values of the polity is guided by unwritten norms of governance. The pos-
itive and negative dimensions of the separation of powers that enable and
curb public powers are expressed through the practices of collaboration
and agonism. Collaboration requires institutions to support each other’s
decisions and allow one another a degree of autonomy. Such interactions
are valuable for effective lawmaking and for recognising the distinct roles
each branch plays. Agonism, by contrast, emphasises the value of compe-
tition and struggle. It is intended to ensure accountability and a balance of
interests by opening the lawmaking process to contributions from several
actors representing different interests. The core idea is that through these
modes of interactions, different voices can be represented within the law-
making process.!%%?

Each branch possesses distinct legitimacy assets that shape its roles and
responsibilities.!™  Whereas political actors draw legitimacy from
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democratic elections, direct representation, inclusiveness, and public de-
liberation, the judiciary gains legitimacy from recognised standards of le-
gal discourse and methods. The substantive principle of separation of pow-
ers seeks to strike a balance between the branches, which allows the judi-
ciary to assert itself to prevent it from being constantly weaker than the
other two branches.!”** Legal reasoning is complex, making space for de-
liberation and decision-making that can give voice to overlooked interests.
As the aim is interest representation, the judiciary needs to calibrate its
judicial review to perform an active but not usurping role.

Understood in this relational form, the separation of powers is useful
for assessing governance in the EU, particularly since the EU Treaties do
not offer a clear conception of separation of powers. In fact, it is question-
able whether the EU seeks to establish a separation of powers at all. The
EU was originally formed to pursue specific policy objectives, which made
it permissive to overlapping functions and a dominant executive to make
the system work effectively. Over time, the EU’s powers have expanded
without being accompanied by equally strong mechanisms for accounta-
bility, transparency, or public representation. Although successive reforms
have sought to embed democratic principles more firmly within the insti-
tutional structure, EU governance remains largely consensus-based and co-
operative. The enduring democratic deficits only reinforce the importance
of evaluating the EU from a separation of powers perspective, as a means
of identifying imbalances.

Power within the EU is allocated to different institutions, forming a tri-
partite structure, albeit with overlapping functions and institutions. There
is an executive branch consisting of the European Council, the Council of
Ministers, the European Commission, and EU agencies. The EU legislative
branch functions as a bicameral structure with the European Parliament
and the Council of Ministers standing on equal footing. The judicial branch
is represented by the Court of Justice of the EU.

While these institutions are the primary actors in the EU lawmaking
process, it is essential to recognise the EU as a multilevel system of gov-
ernance. EU institutions operate closely with national authorities. For in-
stance, national courts interact with the CJEU within the preliminary ref-
erence procedure, Member State governments drive the policy agenda, and
national administrations play a vital role in implementing EU law. This
creates a multilevel system of governance with horizontal and vertical
forms of separation of powers, both of which are relevant to understanding
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the unique structure of the EU separation of powers. While the horizontal
dimension refers to the separations of powers within a single level of gov-
ernance, the vertical dimension concerns the relationships between EU in-
stitutions and national actors.

In the field of EU migration, the Member States remain at the heart of
lawmaking. National sovereignty plays an important role in the relation-
ship between Member States and EU institutions, especially when it comes
to migration. The integration process of migration law and policy was
slow, and even with full supranationalisation, Member States were careful
to avoid an ‘overconstitutionalisation’, which would pre-empt policy
choices.!%

Articles 77-79 TFEU reflect the balancing act within immigration pol-
itics: the protection of human rights on one side, and political goals of ef-
fective asylum systems and border management on the other. While the
Treaties generate wide political autonomy, executive actors — primarily na-
tional governments, the European Commission, and the Council — have in-
creasingly operated around formal EU procedures. Through informal ar-
rangements and externalisation strategies, they have extended their power.
In the context of growing executive power, the role of the judiciary be-
comes even greater — not only in upholding the rule of law but also in ful-
filling democratic functions of accountability and deliberation.

I submit that the relational separation of powers is especially well-
suited for migration law studies but must be adapted to account for the risks
of executive dominance in respect of democratic governance and human
rights protection. On this basis, not only is there a particular need for ago-
nism, but the judiciary also plays a vital role in counterbalancing the exec-
utive. The CJEU may constrain politics based on higher legal norms such
as competence rules, legal basis provisions, and human rights. Certainly,
there is a limit to how imaginative it can be in constitutional terms to give
space for democratic decision-making. However, while constructive col-
laboration is necessary to prevent the Court from overtaking the functions
of the other branches, there is a greater risk that such collaboration pre-
serves an imbalance of power and interests. As the executive often suc-
ceeds in tilting the playing field to its advantage, the judiciary needs to
assert itself to match the executive’s ambitions. At stake is not just the
democratic process but the human rights of migrants. Marginalised in the
political process, migrants depend on the judiciary to maintain a space
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where their rights and interests are considered. Within this conceptualisa-
tion of the separation of powers in EU migration law, the values of indi-
vidual and collective self-determination are self-empowering instruments
for the judiciary.

9.2 Research Question 2: How Does the CJEU Po-
sition Itself in Relation to Legislative and Execu-
tive Actors, at the EU and National Level, in Mi-
gration Cases?

This thesis has found that the Court takes a collaborative role that allows
the EU legislature and executive rather free reign. Judicial review by the
CJEU does not create a balance of power but rather reinforces a hierarchy
among the branches. The Court operates under a principle of political su-
premacy,'®¢ where the institutions initiating the lawmaking process and
enacting the legislation are dominating. Rather than acting as an equal
power, the Court assumes a complementary role, exercising a form of ju-
dicial restraint. Its tendency to cooperate means that it does not engage with
higher ranking norms that could be used to alter this power dynamic. In
doing so, the Court places itself in a subordinate position in relation to EU
political institutions, while being strict towards national authorities.

Separation of powers is a manoeuvring business, and the legal-political
relationship is formed by political choices as well as judicial decisions. The
role of the CJEU in relation to both EU and national actors is shaped, in
part, by how cases are brought before it. The Court cannot act on its own
motion, and it is mostly mobilised by national courts, to interpret EU law
to guide Member State implementation. As the preliminary reference pro-
cedure dominates the case law, judicial review primarily targets national
actors. Notably, during the time period examined, very few cases have been
brought respectively by Member States and EU institutions against EU le-
gal acts. This suggests that political actors generally either agree on legal
matters or prefer to resolve disputes outside the judicial forum. As a result,
the CJEU is mainly mobilised to review national authorities and the EU
institutions may avoid judicial scrutiny.

The forms of judicial review and legal reasoning show similar signs of
conflict avoidance. While the sequential order of lawmaking can be traced
to the functional order of the branches of government, it is further
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strengthened by the collaborative practice of the Court. The Court has re-
viewed EU migration law in light of human rights and engaged with the
limits of EU political power but only rarely and mainly through procedural
review or when prompted by litigants in validity challenges.

The cases studied demonstrate a general practice of a formal analysis
that keeps critical decision-making in the hands of the legislature and ex-
ecutive. By avoiding the teleological interpretation for which it is other-
wise known,!®7 the Court reinforces the relative distinctiveness of political
and judicial functions in the migration field. The reluctance to engage with
constitutional principles such as conferral, proportionality, subsidiarity,
and institutional balance underscores the Court’s limited control function
in relation to EU institutions. Notably, similar tendencies have been ob-
served by other researchers beyond the migration field.'*® This indicates
that the way the Court seeks legitimacy in migration cases — primarily
through formalist reasoning — offers important insights into its broader ap-
proach to judicial review and its self-conception with the EU separation of
powers.!®? As ‘norms of forbearance and restraint are strong’,'* the Court
refrains from using its ‘institutional prerogatives to the hilt, even if it is
technically legal to do so’.!! The absence of counter-majoritarian prac-
tices elevates the executive and legislative branches and protects them
from judicial intrusion.

The Court emphasises the separateness of the institutions rather than
their interdependence, which promotes a functional form of separation of
powers. This is evident in the Court’s recognition of policymaking and
value choices as core political functions. For instance, the broader ques-
tions raised — such as whether a different asylum system should be devel-
oped based on a new concept of solidarity or whether human rights obligate
Member States to issue humanitarian visas to asylum seekers — are left to
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the EU political actors to decide. As the Court concentrates its analysis on
secondary legislation and follows a formal line of reasoning, it acts as an
extension of the EU legislature. By avoiding friction with EU institutions,
the Court plays a complementary role in lawmaking rather than an agonis-
tic one.

A distinctive element of the lawmaking process in migration is the em-
phasis on sovereignty, political power, and eftectiveness. This is evidenced
by the turn towards externalisation and informality. Informalisation and
externalisation are crisis measures motivated by political concerns over the
ineffectiveness of the common border controls. Through such modes of
governance, power shifts even further to the EU executive, mostly Member
State governments seeking to take control over migration. Public expedi-
ency should not generally exempt legal measures from control, yet the con-
sequence of informality and externalisation is that critical executive action
is removed from judicial control, as the policies are not regarded by the
Court as reviewable. While the migration crisis did not change the mode
of judicial review, the style of reasoning became more accommodating. In
the cases analysed, judicial restraint has manifested itself in accommodat-
ing interpretations and judicial priority of increased political flexibility and
discretion.

The EU legal order functions as a ledge-based system of legal norms.
The order begins with vague legal standards in the Treaties that are further
specified by legal acts in secondary law. Contradictory aims and indeter-
minate provisions offer broad options for judicial action, but indeterminacy
deprives the Court of workable benchmarks. As the Court is too docile to
create constitutional constraints, political actors benefit from wide leeway.
The respect and loyalty being given towards legislative choices lead, in
turn, to less discretion to national authorities. While secondary legislation
also can be ambiguous, the Court searches for the legislative intent and
applies it without exploring alternatives, which makes it assertive towards
national authorities. For instance, the Court’s decision that the date for age
determination in family reunification cases should be the date when a de-
cision is made by national authorities was a novelty and clarified the Fam-
ily Reunification Directive.!%* It was, however, presented as the legislative
intent. As such, what can appear as strict judicial review only amounts to
a weak form of agonism as it does not express any distinct judicial per-
spectives on migration law.

1042 Case C-550/16 A and S Staatssecretaris van Veiligheid en Justitie
ECLI:EU:C:2018:248. See case analysis in Section 6.2.
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The multilevel separation of powers formed in migration cases is
marked by a strong EU executive, a weak legislature, and an attentive ju-
diciary. The limited standard of review may be the preferred mode of judi-
cial review to maintain a functional separation of law and politics, but EU
migration law is too complex to be resolved through mere adherence to
legislative intent. The political empowerment results from judicial collab-
oration. The Court is not simply exercising self-restraint in migration cases
but seeking interpretations that uphold the legislative decision and ensure
wide political leeway. The Court appears concerned about the greater dem-
ocratic legitimacy of the political institutions, which makes it careful not
to trespass into their realm. The more active role taken towards national
actors amplifies the position of the Union’s political powers. The EU insti-
tutional cooperation strengthens the EU polity and constrains national
branches of government. While the national legislature is most often con-
strained, the national executive is not far behind. The national judiciary
can, by contrast, benefit from its cooperation with the CJEU within the
preliminary reference procedure.

9.3 Research Question 3: What are the Implications
of the CJEU’s Practice for the Protection of Indi-
vidual and Collective Self-determination?

As a result of the collaborative practice, the EU political dimension is
strengthened in all three axes analysed, namely in disputes between EU
institutions, between EU and national authorities, and in relation to indi-
viduals. The Court refrains from offering new perspectives in the lawmak-
ing process that could rebalance collective and individual interests. This
thesis argues that such judicial subordination prevents broader interest rep-
resentation. By concentrating on secondary legislation, the CJEU aligns
itself with the EU executive and legislature, ultimately reinforcing collec-
tive goals without considering conflicting interests. The conclusion is that
the migration cases reflect a general imbalance between collective and in-
dividual interests, in which security and border controls are largely priori-
tised over rights protections.

The restrained exercise of judicial power limits the Court’s role as a
democratic actor in migration law. Under its neutrality in respect of politi-
cal decisions, lawmaking resembles an assembly line, where the judiciary
mainly adds components to the final product with minimal revision. Con-
tributions have been made to concepts such as irregular crossing, detention,
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Member State responsibility, development cooperation, what it means to
be legally minor, and the principle of a safe third country. Yet these inter-
pretations align closely with those of the other EU institutions, either
through textual reasoning or, in some cases, through accommodating inter-
pretations that consider policy developments and the arguments presented
by the EU institutions.

While this judicial style is evident in migration law, it cannot be ex-
cluded that similar reasoning can be found in other fields. The Court views
the promotion of unity, integrity, and coherence as a general constitutional
responsibility.!® Its consistent concern for these values suggests that the
Court’s approach in migration law offers general lessons into the role of
the judicial branch in the EU legal order. The implications of judicial re-
straint for balancing competing interests are therefore likely to be repli-
cated in other areas where judicial review plays a crucial role.

The representation of interests in migration cases is very much driven
by the choices made by the political institutions as the CJEU focuses on
realising the legislative intent. While it has recognised and enforced human
rights protections within the framework of EU secondary legislation, the
Court’s legal reasoning often excludes higher-ranking norms that could en-
able judicial engagement about the fundamental values of the polity. Con-
stitutional principles and legally enshrined rights have no self-standing role
in the legal analysis. By taking an accommodating approach to migration
law, the Court prioritises the effectiveness of migration law and policy.
Sometimes this can be an effective method to recognise the rights of mi-
grants while respecting the political process. Yet, by limiting the scope of
legal reasoning to the wording and objectives of secondary legislation, the
Court assimilates the values of the EU’s political majorities. It confers the
responsibility for value-based decisions to political institutions. The lim-
ited judicial involvement in lawmaking ensures collective interests such as
public deliberation, open democratic procedures, and wide political lee-
way.

While rights-protective outcomes can be achieved through legal formal-
ism, the latter is inadequate to guard against the risks to democratic law-
making and individual liberties. Human rights are not only a tool for pro-
tecting individuals but also a tool that the judiciary can use to empower
itself in relation to the other branches. Judicial restraint leaves the legiti-
macy of migration law vulnerable to the whims of political power. This

1043 D Kukovee (2021) 3; N Nic Shuibhne, ‘What is the Autonomy of EU Law,
and Why Does that Matter?’ (2019) 88 Nordic Journal of International Law 9.
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underscores a core principle of liberal constitutionalism: all actors are to
an extent subordinate to the law. Political power, with its potential for over-
reach, must be tempered by laws interpreted by an independent judiciary.
As Alexander Hamilton argued, the interpretative authority over law
should be kept separate from the institutions tasked with formulating it.!***
While judicial restraint does not formally merge the roles of lawmaking
and interpretation, it weakens the judiciary’s independent role and ability
to hold others accountable.

The inadequacy of judicial review weakens the democratic legitimacy
of migration law, particularly in the area of externalisation. Executive prac-
tices of informalisation and externalisation are used to make decision-mak-
ing more effective, but it comes at a cost of parliamentary oversight and
judicial scrutiny. In the few cases where the Court reviews the actions of
the EU executive, it is applying a low standard of review and avoids undo-
ing the discretion of the political institutions. The ambitions of the execu-
tive to take control over EU migration law has not been met by an assertive
judiciary capable of subordinating it to the legal procedures for external
lawmaking. Agonism would enable the Court to scrutinise measures in
more depth without necessarily declaring legal acts unlawful. In this way,
the Court would mark its power yet without using it to achieve other sub-
stantive outcomes here and now.

Public authorities are critical in giving expression to individual will, but
the equally important judicial role in examining claims to individual self-
determination is lacking. In cases where the right to seek asylum or the
right to liberty is upheld, it is primarily because the Court identifies a
breach of secondary legislation. As human rights concerns remain in the
background rather than being meaningfully elevated in the Court’s juris-
prudence, the Court misses the opportunity to provide stronger safeguards
against misuse of political power.

The judiciary’s role in providing a new space for interest representation
is constrained by its pursuit of delivering effective and formal judgments.
Separation of powers in an agonistic form envisages a dialogical relation-
ship between the branches, which gives licence to more elaborate legal rea-
soning. If the Court were to adopt more fully and thoughtfully reasoned
decisions — discussing what is at stake in the style of a constitutional court
— it could provide an added channel of deliberation and contestation.
Through its narrow scope of legal reasoning, the Court appears, however,
in the classical image of courts as mere ‘appliers and enforcers of value

1044 A Hamilton (2012).
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decisions made elsewhere’.!%* As a ‘faithful agent’ of the legislature, it
dutifully upholds and implements legislatively created norms.!%46

Essentially, the Court operates with a strictly republican approach
within a governance system that does not fully conform to republican
norms. This is evident in its lack of review over the externalisation process,
which sustains democratic deficits in accountability and transparent law-
making. Furthermore, the Court plays only a marginal role in providing a
space for new voices and perspectives, including human rights norms that
should, in theory, empower the judiciary. By not counterbalancing growing
political power, the Court overlooks the mutual reinforcement function of
liberal principles that could strengthen democratic legitimacy. Its jurispru-
dence reflects an underlying preference for collectivism, stability, unity,
and efficiency. The Court focuses on gaining input legitimacy by respect-
ing the political process, so the political actors can strengthen the output
legitimacy by taking care of policy development. Ultimately, the Court ex-
erts less power over the balance of individual and collective self-determi-
nation than it could under the agonistic model.

9.4 Prospects for a More Productive Separation of
Powers in the EU

The Court’s self-restraint is positive from a republican view of democracy,
which emphasises electoral accountability and public deliberation over
substantive judicial review. It is, however, insufficient in the context of EU
migration governance, which is not fully republican due to the executive
dominance and informal lawmaking. The judicial reluctance to provide a
counterweight begs the question of how a more productive separation of
powers can be realised in the migration context. This concluding section
discusses the normative alternatives — how existing powers could be more
fully brought out to work. Two issues are discussed, which could inspire
future avenues of research in the context of the separation of powers and
migration law: the need for Treaty reform and a move from the collabora-
tive mindset to agonism.

The EU has outgrown its previous inceptions as an international organ-
isation specialised in reaching political goals, placed democratic principles
at the forefront of its values, and strengthened the roles of EU institutions.

1045 R Gavison (1999) 216.
1046 A Kavanagh (2024) 212; J Manning, ‘Textualism and the Equity of the Statute’
(2001) 101 Columbia Law Review 1.
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However, it remains a fragile democracy focused on the effective achieve-
ment of political objectives. As others have observed, ‘despite many dec-
larations on the EU’s commitment to democracy and the rule of law, dem-
ocratic principles continue to be directed more at others and continue to be
enforced more stringently towards the Member States than the EU’s own
institutions’.!%

The content of the constitutional framework is important because it
shapes the expectations and ‘put some constraints on the kinds of answers
acceptable within the society it governs’.!**¥ Treaty reform could change
the dominant emphasis on functions and efficiency to more control and
accountability. A starting point in elevating the role of separation of pow-
ers is to constitutionalise the principle. As it is questionable whether sepa-
ration of powers even lies behind the Treaties, its value and relevance
would become clearer by adopting it wholesale. Currently, the branches
are only normatively expected to conform to the ideals of the principle of
separation of powers, but they are not legally required to do so. While dif-
ferent functions are allocated to the EU institutions and they are equipped
to check one another to prevent concentration of powers, these safeguards
remain limited. The Court has, through the annulment procedure, acted to
limit the executive’s implementing powers. However, in the absence of a
formal constitutional commitment to the separation of powers, the Court
has adopted a functionalist approach — assessing institutional roles based
on their core functions — without fully engaging with the normative poten-
tial of the principle.

Furthermore, the design of the Treaties makes constitutional review
only exceptional. In most migration cases, the Court is not expected to rule
on the structure of power at EU level. The narrow reach of judicial power
also reflects an outdated system of remedies from a constitutional perspec-
tive. Individuals cannot trigger judicial review of institutional competences
unless the contested acts are of direct and individual concern.!®* Mean-
while, the privileged parties who can initiate broader judicial review often
refrain from doing so, thereby preventing constitutional review. By easing
the restrictive rules of standing to make it easier for individuals to chal-
lenge EU law, the Court could have more opportunities to review the sep-
aration of powers. As political actors are keen to avoid the judiciary, indi-
viduals and national courts could become critical constitutional partners
for the CJEU.

1047 C Eckes, P Leino-Sandberg, and A Wallerman Ghavanini (2024a) 5.
1048 R Gavison (1999) 226.
10499 Article 263 TFEU.
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Still, even constitutional reforms depend on how the institutions treat
the text as ‘binding on their behaviour’.!%° The desirable role of courts can
still be contested in democracies, even where there is explicit legal support
for far-reaching judicial review.!®! The understanding of constitutional
principles, such as the principle of separation of powers, depends on the
contributions of judicial and political actors. The current approach by the
CJEU demonstrates that there is little appetite for change. The limited sub-
stantive review is seen as the most legitimate form of judicial practice, as
it helps maintain the distinction between law and politics.!? Courts have
the discretion to choose how they respond to legal issues, and the practice
of the CJEU shows that it is concerned about overstretching its legitimacy
if it were to become more outspoken about constitutional developments.

A more assertive and analytical CJEU requires a cultural change. A
strong culture centred around collective interests fosters the need to ensure
effectiveness rather than checks and balances. The protection of individual
liberty is, after all, about ‘making state action more difficult’.!®® The
Court’s restraint indicates an unwillingness to reshape the existing power
dynamics. The Court has adopted a one-dimensional approach to the sep-
aration of powers that cannot provide competition and institutional rivalry.
Instead of enhancing the human rights protections in migration law, the
Court is keen on taking responsibility for the democratic process at EU
level and respecting the legislative decisions.!%*

The political salience and crisis context pose challenges to move from
collaboration to contestation. Indeed, there may never have been a more
difficult time to attempt such a shift. There is an enormous pressure on
public institutions to achieve policy objectives in migration law. The grow-
ing politicisation of the field not only weakens the authority of EU institu-
tions but also increases the resistance to stronger forms of judicial review.
The question is how much political support is needed for the CJEU to act
differently.

I submit that the Court needs to recognise that there is a broader basis
for legitimacy in the EU and embrace more of the normative resources

1050 A Kavanagh (2023) 971.

1051 R Gavison (1999) 226; J Waldron (2013) 435.

1052 K Lenaerts (2023) 593.

1053 NW Barber (2001) 61.

1054 See J Corkin, ‘Refining Relative Authority: The Judicial Branch in the New
Separation of Powers’ in J Mendes and | Venzke (eds.) Allocating Authority: Who
Should Do What in European and International Law? (Hart Publishing, 2018)
176.
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available. Rather than narrowly focusing on doctrinal problem-solving,
more emphasis should be placed on the constitutional values of the EU to
create a more productive separation of powers. While the CJEU is vested
with the necessary powers to oversee the activities of EU institutions, mak-
ing more effective use of these powers requires it to expand its constitu-
tional perspective — not only embracing respect, loyalty, and support but
also acknowledging conflict and opposition as essential components of
separation of powers. It needs to become better at expressing disagreement
or concern while showing respect for the political process. Full confronta-
tion is not always needed; in a system of separated powers, the aim is not
dominance but a balance of power and interests. Subtle but effective
changes can be made through a more discursive and analytical approach.
This would transform the adjudicative CJEU into a stronger constitutional
court for EU migration law.
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Appendix. Codebook for the SepaRope Judiciary
Dataset

ISSUE IDENTIFICATION and other preliminaries

I. Unique issue identifier (column B) should be constructed using CELEX
case number and order of the operative part bullet points, e.g.,
62004CJ0224-1.

I1. The legal issue (column C) is defined with the bullet points in the oper-
ative part of the judgment as a point of departure. Questions reformulated
by the CJEU are not feasible as not all cases will be preliminary references.

= Admissibility should be coded as a separate legal issue(s) if the
Court decides on the question of admissibility, even if it is not in-
cluded in the operative part of the judgment. If admissibility does
not have its own heading (but is only mentioned very shortly), do
not code as a separate legal issue.

= Cost decisions are not, as a rule, legal issues. Bullet points can be
separated or combined if the coder finds this warranted on the basis
of a legal analysis of what should be considered one issue.

If the Court clearly divides its reasoning into several legal issues, code
these as separate legal issues following the separation by the Court. If the
Court rules on an issue very briefly (e.g., in case 370/12, essentially in only
one paragraph), this issue can be combined with the previous/following
issue if those two issues are similar in substance and of the same issue
classification, as long as this does not complicate the coding of the issue.
In uncertain cases, separate as few legal issues as possible, as a rule of
thumb. This should also be reflected in Variable 11l regarding which para-
graphs are covered by each issue. Parts of the reasoning are to be attributed
to each issue and in the analysis.

This is a string (text) variable where coders briefly describe the legal issue.
It is recommended that the text in the operative part is used as a starting
point for the issue description, but coders might need to add some infor-
mation to help make it understandable without referring to the judgment;
this is in particular the case for direct actions and appeals from the General
Court, where the operative part will often be very brief. If relevant, try to
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indicate the most relevant legal provision(s) for the issue, but be selective.
Make sure that any provision referred to is clearly identifiable but avoid
excessive formalism.

II1. Indicate which paragraphs of the Court's reasoning concern each legal
issue (whether or not there is one or several legal issues, paragraphs are
indicated). If, exceptionally, some paragraphs are excluded from the
Court's reasoning and create a gap, you should use intervals. Note that
these can only be excluded from the analysis when and only when the
Court explicitly identifies the "Observations submitted/Arguments of the
parties" under a clear headline. If, exceptionally, an admissibility issue
consists of the Court's reasoning on the question of admissibility under
several different headlines in the judgment, use intervals to capture all par-
agraphs regarding the issue of admissibility. Add preliminary observations
with the legal issue under that heading (or the legal issue that it con-
nects/fits with best).

IV. Issues should be qualified (column D) as interpretation of EU law (1),
compatibility of national law with EU law (2), validity of EU law (3), ad-
missibility (4), or other (5).

The legal issue should be classified with reference to the operative part of
the judgment.

= Interpretation indicates that the issue is framed as a problem of
the interpretation of EU law. A typical formulation would be: "[EU
law] must be interpreted as meaning". A subcategory of the inter-
pretation issues is those dealing with whether a provision has di-
rect effect.

=  Compatibility indicates that the issue is framed as one of the com-
patibility between EU and national law. Compatibility refers to
compatibility only of national law with EU law whereas compati-
bility of EU law with EU law should be coded as interpretation or
validity. A typical formulation would be: "EU law precludes the
application of...". Note that this is formally a subcategory of inter-
pretation, as the ECJ does not have the competence to interpret
national law. An issue should be coded as compatibility even
where, formally, the ECJ declares a hypothetical Member State
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provision incompatible with EU law. In case of overlap with inter-
pretation, compatibility takes precedence.

= Validity is used for challenges to the validity of EU law, including
both direct (art 263 TFEU) and indirect (art 267 TFEU).

* Admissibility is coded when the Court decides on the question of
admissibility, when the issue of admissibility is under its own
heading. If the jurisdiction of the Court is discussed under its own
heading, this is also coded as admissibility. Admissibility issues
should only be coded until variable 10x (see admissibility of the
case below). Admissibility issues are not to be coded when the
entire case is dismissed as manifestly inadmissible, without or
with only a few paragraphs of reasoning by the CJEU. As var-
iable 10x was not introduced during the coding of EMU cases, ad-
missibility issues in these cases have been coded in full. Further,
more cases have been excluded due to a change in the method (var-
iable 10x was introduced only for migration and trade) and follow-
ing the development of the codebook. After the method was
changed, admissibility issues were no longer coded from column
10x and onwards to the right. However, in EMU, more cases were
in their entirety excluded due to the above underscored instruction
on manifest admissibility, which was perhaps originally formu-
lated, or subsequently interpreted, as excluding all cases that were
ruled inadmissible in full, and not only those found manifestly in-
admissible in full.

Example of how to code this variable: In C-233/18, the operative part is
phrased in the language of interpretation: "Article 20(4) and (5) of Di-
rective 2013/33/EU [...] must be interpreted as meaning that a Member
State cannot [...] provide for a sanction consisting in the withdrawal, ...".
While the interpretation does entail a prohibition on the Member States to
impose certain sanctions, the operative part offers only an abstract inter-
pretation of the Directive that does not in any way indicate whether or not
a Member State has taken an action that is (or is not) 3 contrary to it and
does not refer even to a hypothetical national provision. The issue is there-
fore to be coded as 1 (interpretation), even though a closer reading of the
Judgment as a whole betrays that there is indeed a national provision that
does appear to be incompatible with the Directive as interpreted by the
ECJ.
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V. CODER ID: Each coder should indicate their identity for every issue
(coder's initials).

INDEPENDENT VARIABLES
1) Legal field
Predefined as either migration (1), EMU (2) or trade (3).

2) Subfield

Within migration (code 1 on variable 1), choose one of the following sub-

fields:

Asylum (1), including asylum procedures, definition and scope of
protection, and reception conditions;

Legal migration (2), including family reunification, workers, stu-
dents (most cases will concern family reunion);

Border controls/irregular migration (3), including pre-entry con-
trol, control on territories, expulsions, detentions, return agree-
ments.

Within EMU (code 2 on variable 1), choose one of the following subfields:

Single Resolution Mechanism (1), including resolution procedure,
decisions of the Single Resolution Board, the Single Resolution
Fund;

European Stability Mechanism (2), including Eurogroup state-
ments concerning stability support programs for the restructuring
of the banking sector

Banking supervision (3), including penalties imposed by the ECB,
decisions of the European Banking Authority;

Article 128 TFEU (4), including all aspects concerning the Euro;
other (5), including budgetary surveillance, emergency liquidity
assistance.

Within trade (code 3 on variable 1), choose one of the following subfields:

Multilateral trade system (1), including WTO agreements (e.g.
GATT, GATS, TRIPs);

Preferential Trade and Investment Agreements (2), including bi-
lateral (e.g. CETA, Vietnam Free Trade Agreement and the Invest-
ment Protection Agreement) and regional agreements
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(MERCOSUR), the scope of Article 207 TFEU (this is often re-
lated to questions over the division of competences), the compati-
bility of an international agreement with the EU Treaties (this is
often the case in Article 218(11) TFEU actions. Also include in
this subfield General issues of treaty-making, including institu-
tional questions over the negotiation and conclusion of interna-
tional agreements where the agreement does not fall within the

Common Commercial Policy (this could concern the division of

powers, the 4 legal basis for the Council Decision regarding the

signing or conclusion of an international agreement);

- For a while, value 2 was separated into 2 (Pref Trade Inv Agr)
vs 3 (General issues of treaty-making) but they are now
merged consistently throughout the Trade dataset.

= Acts adopted in the implementation of international agreements
(4), including Article 218(9) TFEU, decisions adopted in treaty
bodies;

= Sanctions (5);

= Other unilateral action (6), including regulations and internal reg-
ulation adopted under Article 207 TFEU such as the investment
screening regulation.

3) Type of procedure
Indicate the procedure followed in the case as follows:

1: Article 258 or 259 TFEU
2: Article 263 TFEU

3: Article 267 TFEU

4: Article 218(11) TFEU

5: Article 340 TFEU

When procedures 2 and 5 are both followed in the same issue, then pro-
cedure 2 takes precedence.

4) Member State(s) directly concerned

For infringement procedures, code the defendant Member State (MS) (also
in the case of Article 259 procedures). For Art 263 challenges it will be the
applicant Member State, if the applicant is a Member State; otherwise,
code "no Member State directly concerned" (99). For preliminary refer-
ences, put in the Member State from which the reference originates. In
other cases, code "no Member State directly concerned" (99). If there is
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more than one MS, write them all down once and separate each one with a
semicolon. There is however no need to separate them according to the
different identified legal issues.

AT: Austria

BE: Belgium

BG: Bulgaria

CY: Cyprus

CZ: Czech Republic
DE: Germany

DK: Denmark

EE: Estonia

ES: Spain

FI: Finland

FR: France

GR: Greece

HR: Croatia

HU: Hungary

IE: Ireland

IT: Ttaly

LT: Lithuania

LU: Luxembourg
LV: Latvia

MT: Malta

NL: Netherlands

PL: Poland (value=PO also means PL)
PT: Portugal

RO: Romania

SE: Sweden

SI: Slovenia

SK: Slovakia

UK: United Kingdom
99: No Member State directly concerned

5) Referring court

In preliminary reference cases, insert the referring court’s court ID as avail-
able in Ghavanini et al, ‘National Courts in the CJEU Preliminary Refer-
ence Procedure’.!%? For other types of procedures, code 99.

1055 A Wallerman Ghavanini, T Pavone, D Naurin, and U Sadl, ‘National Courts
in the CJEU Preliminary Reference Procedure’ (unpublished version, 0.0) in J
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6) CJEU composition

a) Indicate whether the judgment is delivered by the General Court (0)
of the CJEU (1)

b) Indicate whether the case has been appealed from the GC to the CoJ
(No: 0, Yes: 1)

¢) Indicate the number of CJEU judges participating in the judgment.
7) Advocate General

String variable. Insert name of the AG, or 99 if no AG was appointed.

8) Applicant

Name: Copy in the name of the applicant.

In procedures initiated by a direct application to the Court
(whether the GC or the ColJ), this is the party initiating the proce-
dure in the first instance.

In preliminary references, it is the party referred to by the Court as
the applicant/claimant/appellant in the main procedure/proceeding
or, if the Court does not refer to anybody under that label or a sim-
ilar, the party listed first at the beginning of the judgment.

In appeal or cross-appeal cases, it is the applicant in the first in-
stance (i.e., the parties' roles before the GC). In cross-appeal cases,
make a comment that it is a cross-appeal case. If this approach re-
sults in an actor (of an otherwise not captured classification) being
overlooked, i.e., if the parties in the appeals differ, team coders
have discussed the case between them and in some instances in-
cluded several applicant names.

In combined cases, when the party composition and classification
differ between the cases that have been joined, and when it is pos-
sible to attribute an issue to only one of the joined cases, applicant
and defendant should be coded at issue level.

Lindholm, D Naurin, U Sadl, A Wallerman Ghavanini, SA Brekke, J Fjelstul, SSL
Hermansen, O Larsson, A Moberg, M Nésstrom, M Ovadek, T Pavone, and P
Schroeder, The Court of Justice of the EU Database, IUROPA, URL: http://iu-
ropa.pol.gu.se/.
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In opinion procedures pursuant to Article 218(11) TFEU, code the
party that requested the opinion as the applicant and, unless there
is an opposing party, code the defendant as 99.

In UK ex parte proceedings, the queen is not coded as a party.

Where there are many co-applicants, list all that will receive dif-
ferent classifications using the system set out under a) (i.e., if ten
private citizens appear alongside a corporation, list the corporation
and one of the citizens, but no need to list all citizens).

However, if there is more than one actor with the same classifica-
tion, add "and other(s)". Example in case C-41/15: "Gerard
Dowling and others; Scotchstone Capital Fund Limited".

If only one party is listed as such in party name of judgment, then
only one party is coded. If it is criminal proceedings and only one
individual party is listed as party in umbrella, then code in-
dicted/prosecuted/convicted party as defendant, and there will be
no applicant in the case (thus coded 99).

8a) Applicant classification: Insert an identifier in the format XX-YY-
77, where:

XX indicates the Member State code (see variable 4), with these
additions: EU (EU), International (INT), individual (IND). INT is
used for non-EU supranational organizations (e.g., the WTO, the
ILO, the UN, etc.) and TC is used for third country parties.

YY indicates type of actor as follows: 01: Central government (for
EU this includes only the Commission, the Council, the European
Council, and the Parliament as well as the EU as a legal person;
for Member States it includes the Member State as a legal person,
the Member State government, the Member State head of state,
any individual member of a Member State government, and the
national parliament); 02: Central authority (EU institutions not in-
cluded in 01 and Member State central/federal authorities); 03: Re-
gional authority or otherwise "emanation of the state" in accord-
ance with the CJEU's Foster v. British Gas jurisprudence (mutatis
mutandis for EU level); 04: NGO; 05: Private legal person; 06:
Natural person, citizen of an EU Member State; 07: Natural per-
son, third country national. 08: Natural person, unknown/unspeci-
fied nationality.
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77 indicates the branch of government the actor belongs to: Exec-
utive (EX), legislative (LE), judicial (JU), informal (INF), none
(NO). This designation is decided by institution, not on a case-by-
case basis; e.g., the Commission should always be considered an
executive actor, even if in the individual case it has carried out
legislative tasks.

The code "informal" (INF) captures actors that are not officially
an EU institution, but which in practice operate as one, e.g., the
Eurogroup. In order to describe the type of actor (YY) for informal
actors, use the same code as the institution that it can be considered
equivalent or most similar to (for the Eurogroup, code it as you
code the Council), with the addition of the code INF instead of the
code for the branch of government of that institution (i.e., the na-
ture of the legal measure).

Example of classifications: In Case 26/62 van Gend & Loos v. Nether-
lands Inland Revenue Administration, the applicant would be designated
IND-05-NO, whereas the defendant would be designated NL-02-EX.

Recurring or specific actors and the appropriate classification:

EMU (typical recurring actors and classifications)

Eurogroup: EU-01-INF

Central banks: (MS code)-02-EX, e.g. Deutsche Bundesbank:
DE-02-EX

Other banks: IND-05-NO

Companies/businesses: IND-05-NO

Migration (specific actors where a choice was made for that actor, not a
general rule for a type of actor)

UNHCR: INT-04-NO
International Protection Appeals Tribunal (Ireland): [E-02-EX

General (mostly general rules/clarifications but a few exceptional attrib-
utions/labels)

Attorney General of Ireland: IE-02-EX

Bundesregierung: DE-01-EX

Bundestag: DE-01-LE

Bundesland, e.g. Land Baden-Wiirttemberg: DE-03-EX
Vertreter des Bunderinteresses beim Bundesverwaltungsgericht:
DE-02-EX

313



Ministries, ministers, or state secretaries: [MS]-01-EX

National research institutes, statistical institutes, etc.: [MS]-02-
NO (code 03 if regional)

Public Prosecutors: [MS]-02-EX

Marshal of the Sejm (Poland): PL-01-LE

Ombudsman: [MS]-02-NO

NGO's (local and national): IND-04-NO

Representatives of the Governments of the Member States: MS-
01-EX

Préfet (e.g. Préfet du Val-de-Marne): FR-03-EX

9) Defendant

Copy in the name of the defendant. The defendant is defined as the party
opposing the applicant as defined above.

In preliminary references, if there is only one party (usually in
criminal proceedings), code that party as a defendant (unless it
is clearly identified as applicant/claimant by the Court). Code
99 for the other party.

a) Defendant classification: See variable 8a).

10) Intervenients

a) Indicate the number of intervenients submitting observations in the
case (i.e., the intervenients listed in the introduction to the judgment).

Do not include any of the parties to the main procedure.

All intervenients submitting observations must be included
even if the Court writes down a specific and limited list under
the headline "Intervenients."

When a ministry, minister, or a state secretary is a party to the
proceedings (ex: Minister for Foreign Affairs, Netherlands),
and the government (ex: the Netherlands Government) is listed
under the actors who submitted observation, code the govern-
ment as interveners. However, if a Member State is named as
party to the case (e.g., xxx v. Republic of Ireland), without fur-
ther precision as to organ/representative, and the government
of that Member State figures as intervenient in the list of inter-
venients, do not double code the government as an intervenient.

b) Indicate the identity of the intervenients using the classifications set
out in variable 8a). Separate intervenients with a semicolon. If two

314



or more 8 intervenients receive the same classification, only list that
classification once. If there are no intervenients, code 99 here

10x) Admissibility of the case

Introduce a column after variable 10 in order to code if the case is inadmis-
sible (0) or admissible (1).

If the case is inadmissible:

= Code 0 and stop the coding for this case (i.e., only variable 1 to 10
are coded for inadmissible cases). In the following variables code
a full stop ('.").

= In the comment section write down the main reason why the case
was declared inadmissible by the Court

If the case is admissible:

= Code 1 and stop the coding for the admissibility issue. There is no
need to write the arguments motivating the Court's decision on that
matter. In the following variables code a full stop ('.").

= Continue the coding of the other issues (interpretation, validity,
compatibility).

If the case is declared partially (in)admissible, this has been coded (1)
for admissible, in part.

This variable should be coded starting with migration cases, no need
to change the EMU cases already coded. Inadmissible cases are listed
and marked in our selection case when manifestly inadmissible. For
admissibility issues already coded (i.e. in cases declared admissible
after discussion), we coded all the variables, including variables after
Vio.

DEPENDENT VARIABLES REGARDING WILL FORMATION &
CONTROL MECHANISMS

While variable 11 merely captures whether an EU measure is based on the
correct article of the Treaties, variable 12 examines whether or not a meas-
ure is decided by the correct actor(s) (e.g., whether another institution
should have been involved in the decision-making process, or if one should
not have been involved). Any other procedural considerations should be
coded in variable 14. Variable 13 focuses on the measure's content (sub-
stantive review).

315



As a rule, abstract/hypothetical future measures are not to be coded. How-
ever, as an exception, in a Court Opinion, where the Court clearly strikes
down a future measure or agreement, or on the contrary, upholds it, it can
be coded in respective variables 11-14.

11) Legal basis

This variable is only coded on issues that concern the validity of an EU
legal measure (code 3 on variable IV) if the (correct or incorrect) Treaty
basis of the legal measure is discussed. If the issue is not a validity issue
(i.e., any other code than 3 on variable IV), code 99, and if validity was
challenged on other grounds than the (in)correct legal basis, code 98. EU
legal measures are acts of legislation on the EU level as well as decisions
made by executive authorities on the EU 9 national level, except judgments
and decisions by the GC. Code whether the challenged measure was found
to have been made on a correct (1) or incorrect (0) Treaty basis.

a) Identify the legal basis upon which the measure was taken, using
the CELEX number. If the main variable was coded 98 or 99, code 99
here.

b) If 0, identify the correct legal basis as indicated by the Court. If the
Court did not identify what is the correct legal basis, code 97. If the
main variable was coded 1, 98 or 99, code 99 here.

This variable captures only whether a legal measure is carried out on
the correct or incorrect Treaty basis, for example whether the Council
should have adopted a decision on the legal basis of Article 48 TFEU
or Article 79(2) TFEU. It does not, however, capture whether an actor
failed to fulfil the requirements of that Treaty basis, this is instead
captured by variable 13 (substantive) or 14 (procedural and substan-
tive).

12) Legislative competence review

This variable is only coded on issues that concern the validity of an EU
legal measure (code 3 on variable IV) if the Court discusses whether or not
it was the correct actor that decided on a legal measure. If the issue is not
a validity issue (i.e., any other code than 3 on variable V), code 99, and if
validity was challenged on other grounds than lack of competence, code
98. EU legal measures are acts of legislation on the EU level as well as
decisions taken by executive authorities on the EU national level, except
judgments and decisions by the GC. Code whether the actor(s) deciding
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the challenged measure were fully competent (1) or not fully competent
(0).

a) Identify the actor(s) taking the challenged act using the system set
out in variable 8a), with the addition of the generic code "MS" when
Member States in general have taken the challenged act. If the main
variable was coded 98 or 99, code 99 here.

b) If 0, identify the actor(s) who should have acted/been involved in the
legislative procedure, if any party is clearly overlooked, using the sys-
tem set out in variable 8a), with the addition of the generic code "MS"
when Member States in general are concerned. If 0, but the Court does
not specify any other actor who should have been involved, code 97. If
the main variable was coded 1, 98 or 99, code 99 here.

¢) If 1, identify the actor(s) that according to the unsuccessful challenge
should have acted/been involved in the legislative procedure (according
to the applicant), using the system set out in variable 8a), with the ad-
dition of the generic code "MS" when Member States in general are
concerned. If the challenge did not identify an actor who should have
been involved, code 97. If the main variable was coded 0, 98 or 99, code
99 here.

13) EU law violation

Whether the Court's ruling directly or indirectly implies that a public actor
(other than the General Court) has overstepped their powers according to
EU law (1) or failed to fulfil their EU law duties (2) or neither (0). This
variable focuses on the violation of a provision in substance, i.e., on the
misdeeds of actors who are 10 competent to adopt a legal measure but who
have abused their power and, in doing so, have been/are accused of having
violated EU provisions. When coding this variable, do not take into ac-
count competence as this is captured by variable 12). Procedural issues are
excluded from analysis — focus on content (substance). Code 0 when the
question is discussed, but the Court does not find an actor to have over-
stepped or failed to fulfil their EU law duties. If this question is not relevant
in the case, code 99 here, and also on a) and b).

All EU law violations, apart from procedural considerations, committed
by a public actor on the EU or Member State level should be taken into
account. The coding should however only take into account the actions at
issue in the legal issue; if a legal issue concerns the actions of a private
actor, or only concerns the abstract interpretation of a provision, no

317



violation should be coded even though the ruling may, by extension, indi-
cate that a public actor may at some point have acted contrary to EU law.

= ']"should be used when the actor in question has acted wrongfully
in an expansive fashion (i.e., done too much, acted when it should
not have) (e.g., criminalizing too many behaviors, placing a per-
son in detention even though the conditions for detention are not
met)

= '2'should be used where when an actor has acted wrongfully in a
restrictive way (i.e., done too little, did not act when it should
have).

In direct actions under Arts 258, 259 or 263 TFEU that reach the CoJ
on appeal, do not take into account any wrongs that the GC may have
committed.

a) If 1, 2 or 0, identify the actor using the system set out in variable 8a)
with the addition of the generic code "MS" for Member States in gen-
eral but where reasoning does not apply to a specific state. Otherwise,
code 99.

b) If 0, 1 or 2, identify the provision the assessment of the Court was
based on using the CELEX number if available. Otherwise, code 99.
If the assessment is based on a principle, mention the principle.

14) Strike down/uphold

Whether the judgment directly or indirectly strikes down (1) or upholds (2)
a legal measure. A legal measure is any act of legislation on the national
or EU level as well as decisions made by executive authorities on the EU
or national level. Judgments and decisions by the GC are not included. In
general, national judgements are also excluded unless, exceptionally, it is
the "original" legal measure, meaning the measure which initiated the case
in the first place. If no legal measure is even indirectly reviewed, or if the
case concerns a future/hypothetical legal measure, code 0 and then 99 on
a)—c). If the Court only partly upholds/strikes down, a legal measure, code
97. This variable can overlap with variables 11-13.

When there is a judicial measure, try to go back one step and think about
the nature of the measure and which actor is behind that measure (espe-
cially when the court is applying national legislation and the measure could
be classified as an administrative act, rather than a judicial measure). (See,
e.g., C-41/15, Direction Order of High Court is to be classified as an exec-
utive measure).
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a. If 1 or 2, indicate whether the review was explicit (1) or implicit (0).

A review will be considered explicit where the CJEU acknowl-
edges that it is indeed assessing the compatibility of a legal
measure with an EU legal provision. This will by definition be
the case for Article 263 challenges and preliminary references
concerning validity, and also in many Member State infringe-
ment cases.

The review carried out in preliminary references concerning
compatibility will most often be implicit as the ECJ does not
technically have the competence to assess the compatibility of
national provisions with EU law, but on occasions where the
Court engages particularly with the national provision (thus ar-
guably going too far in relation to its Art 267 competence), the
review can exceptionally be considered explicit.

Regarding preliminary references, the review will be consid-
ered explicit only if the CJEU refers to it directly and analyses
the national legal measure closely and concretely. On the con-
trary, the review should be considered implicit if the Court only
provides broad guidance for the national court to apply.

Example of an explicit review in a preliminary reference con-
cerning compatibility, C-41/15, Dowling and Others:

'50 However, as is clear from paragraphs 44 to 48 of this judg-
ment, the Direction Order is not a measure taken by a govern-
ing body of a public limited liability company as part of its nor-
mal operation, but is an exceptional measure taken by the na-
tional authorities intended to prevent, by means of an increase
in share capital, the failure of such a company, which failure,
in the opinion of the referring court, would threaten the finan-
cial stability of the European Union...'

b. If 1 or 2, identify the kind of measure reviewed in the format XX-
77, where XX identifies the author of the measure (EU or one of the
Member States, should be specified by country code which member
state in that case) and ZZ indicates whether the measure was of legisla-
tive, executive, judicial, or informal nature, using the abbreviations de-
scribed in variable 8a), with the addition of the generic code "MS" when
Member States in general are concerned, rather than any specific Mem-
ber State.
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As amain rule, where the question and ruling concerns whether national
legislation is compatible with EU law, think of that legislation as the
relevant act and the national legislature as the relevant actor (This oc-
curs typically when the executive and judicial acts adopted at the MS
level are compatible with national law, but the conflict is between the
national legislation and EU law, and the conflict between MS judg-
ments or executive acts are merely consequences of the original incom-
patibility of the national legislation). Only where you find that national
law is actually not at issue — e.g., because another national actor has
used discretion or filled a legislative lacuna — should you look beyond
the national legislation (and code the executive act adopted by national
authorities for instance). Another exception would be when the EU le-
gal act is directly applicable, and the question therefore is whether a
national executive action is compatible with the EU legal act.

c. If 1 or 2, identify the legal basis for the review carried out in CELEX
format.

This variable does not refer to the legal basis granting competence to
the Court to conduct the review, but rather the legal basis used for the
adoption of the contested legal measure. This legal basis will most often
be an EU legal provision but may also be an EU general principle or a
provision of an international treaty acceded to by the EU.

= [f the legal basis does not have a CELEX number (e.g. Rules of
Procedure of the SRB), code the title of the provision/principle,
e.g. title or "Art X Rules of Procedure".

= Typically, the Court will itself identify the superior norm that the
reviewed legal act is deemed contrary to. Otherwise, the coder
should use the norm that appears to have been decisive.

= Unless it is absolutely necessary to mention several legal bases, try
to narrow it down to one main legal basis.
- If'there is more than one legal basis, separate each with a sem-
icolon.

- If the legal basis consists of numerous articles from the same
secondary law, merely code the legislation's CELEX number.

- However, if the legal basis is several Treaty articles, mention
all of them. When possible, refer to the legal basis mentioned
by the Court in the operative part.
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Example case C-62/14: A preliminary reference concerning the inter-
pretation and application of EU law, whether ECB has the competence
to adopt a decision, which it published in a press release that it will
adopt. While the review of the decision will be implicit (as the measure
is not yet adopted), the decision that is assessed is to be coded as EU-
EX (because the decision will be of executive nature when it is adopted).
As the decision has not yet been adopted, the issue should be coded
under "1"(interpretation).

15) Intensity of judicial review

This variable refers to the judicial review captured by variable 14) and is
used only where that review is direct. If variable 14) or 14a) has been coded
0, this variable should be coded 99.

Judicial review is coded on a three-level scale: procedural review only (0);
limited substantive review (semi-substantive or semi-procedural review)
(1); strict substantive review (2).!%

Procedural review only (0) means that the Court does not ques-
tion the substantive policy choices (as regards legislation) or the
fact-finding and exercise of discretion (as regards executive acts),
but merely checks that the correct procedures have been observed
in the adoption of the act. This might include the thoroughness of
fact-finding, but as noted above not the fact-finding itself; for in-
stance, if the Court rules that a decision-making authority ought to
have heard more experts or gathered more evidence prior to mak-
ing its decision, this still counts as procedural review and should
be coded 0 (whereas if it also/instead states that the evidence
should have led it to come to another conclusion, this would be
limited or strict substantive review).

Limited substantive review (1) entails ‘absence of a manifest er-
ror of the substance of the decision and the appraisal of the relevant
facts’.!%7 In particular, in a limited substantive review, the Court
is likely to examine the reasons provided in support of the chal-
lenged act in order to establish whether they fulfil basic require-
ments of adequacy (I.e., are intelligible and relevant to the decision
to be taken) and whether the 'factual and legal elements on which
the decisions has (sic) been based were indeed present'.

1056 See R Widdershoven (2019).
1057 Thid 59.
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= Strict substantive review (2) finally means that the Court substi-
tutes the assessment of the decision-making authority for its own.
Typical examples of this would be when the Court rejects the de-
cision-making authority's conclusions on a matter of fact (or, if it
is a national authority, on a matter of national law), or when the
Court decides that a decision, while available to the decision-mak-
ing authority as a matter of discretion, is nevertheless inappropri-
ate and should be reversed, or when the Court makes a new pro-
portionality assessment.

If the Court conducts more than one type of review (e.g., procedural
review AND strict substantive review), code for the more far-reaching
alternative (in my example 2, for strict substantive review).

16) Whether the judgment restricts an executive or legislative actor's
autonomy.

Values of variable 16) result rather automatically variable 13 and 14 (ex-
cept possibly on interpretation issues). The answer to whether there is re-
striction functions as a baseline for which actors to code. The real gain of
this variable lies in that it identifies a broader range of actors that are af-
fected and the "real effects" of the judgment, as this variable allows for a
freer identification of actors than variables 13 and 14.

Autonomy is understood as the actor's room for manoeuvre, i.e., its possi-
bility to choose between different alternative actions. Possible codes are
yes (1), no (0), unclear (97), and not applicable (99). Code 0 when the
question is discussed, an actor is not restricted. 97 should be used where
the coder is not certain whether the outcome will have effects for an exec-
utive or legislative actor's autonomy. Code 99 where this question is not
discussed or relevant (for instance on admissibility issues). Whether auton-
omy is affected should be determined in comparison with what the actor is
competent to do, irrespective of whether it was likely to make use of that
competence.

= Exceptionally, it is possible to consider national judicial actors in
this variable, if the national court is acting alone, and is using wide
discretion in its action.

= Exceptionally, it is possible to consider informal actors in this var-
iable (e.g., Eurogroup), if the measure of that actor is reviewed by
the Court, who finds that it should actually be considered an exec-
utive or legislative act. However, if the Court does not review the
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measure of an informal actor, and instead merely dismisses the
case, code 99 as the measure has not actually been reviewed.

Admissibility issues: code 99
Compatibility issues:

= [f the Court finds the national measure compatible with EU
Law: code 0

= [f'the Court finds the national measure incompatible with EU
Law: code 1. On variable 16a, code the author or actor of the
national measure. Code 97 if the effects of this decision are
unclear.

Validity issues:

= [f the Court dismisses the case (i.e., if the legal measure is
found to be valid): code 0

= [fthe EU legal measure is found to be incompatible with an-
other EU law provision: Code 1 if the legal measure affects an
actor's autonomy. On 16a, code the actor or author of the EU
measure. Code 99 or 97 if the legal measure reviewed does
not affect any actor's autonomy or if its effects are unclear.

Interpretation:

= Try to look at the Court's reasoning and see if its interpreta-
tion adds a criterion if an actor in particular will be more re-
stricted in its actions than before. In this case, code 1. If an
actor's autonomy is discussed but its room for manoeuvre is
not affected by the interpretation of the Court, code 0. If au-
tonomy is not applicable or if its effects are unclear code 99
or 97.

a) If 1 or 0, indicate the actor whose autonomy is affected using the system
set out in variable 8a) with the addition of the generic code "MS" when
Member States in general (i.e., not one specific Member State) are affected.
If no actor is affected, code 99.

17) Deference

Whether the Court defers final judgment on the issue to another actor (not
including the General Court). Codes are deference (1) and no deference

(0).
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Deference should be coded where the Court's ruling does not conclusively
deal with the legal issue but leaves some aspects of it to be determined by
another actor. An explicit indication of deference by the Court is needed.
This will most often be indicated in the operative part by phrases such as
"which it is for the referring court to determine" or by indicating that an
actor has a "margin of discretion/appreciation". If the Court invites the leg-
islature to modify a legal act instead of declaring it invalid, this can be
considered deference depending on the wording and degree of specificity
of that invitation. Sometimes, however, deference will also be expressed
in the reasoning. The coder will then decide whether the deference affects
the outcome of the case despite not being included in the operative part.
The mere fact that cases referred for a preliminary reference are always
finally decided by the national court is not per se an indication of deference.

a) If 1, indicate the actor to whom the Court defers using the system
set out in variable 8a) with the addition of the generic code "MS"
when the Court defers final judgment to Member States or national
courts in general (i.e., not one specific Member State or national
court). If 0, code 99.

b) If 1, indicate the type of deference on the scale from minimal (0),
partial (1), or full (2); otherwise, code 99.

= Minimal deference is characterized by the Court in principle
deciding the legal issue but deferring to another actor for
(seemingly) mainly formal reasons or on a point of very little
importance for the issue at stake, for instance a mere techni-
cality. An example would be where the Court acknowledges
that a proportionality assessment is for the referring court to
carry out but nevertheless provides detailed ‘guidance’ for that
assessment to the extent that only one result seems possible.

= Partial deference implies that the Court decides the issue in the
abstract and gives some pointers to the final decision-maker,
but where these pointers are not so detailed as to extinguish all
discretion on the part of the actor deferred to.

= Full deference should be coded where the Court decides that
the issue hinges upon a matter outside of its competence and
does not provide any guidance as to how the matter should be
handled, e.g., where it decides that the outcome depends upon
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a proportionality assessment and does not provide any guid-
ance as to how that assessment should be performed.

DEPENDENT VARIABLES REGARDING JUDICIAL LAW-MAKING
18) The legal sources relied upon by the Court

This variable is designated as a proxy for judicial expansionism, on the
assumption that references to general principles and case law generally in-
dicate expansionism whereas references to black-letter law indicate judi-
cial restraint. Therefore, not only the individual sources but the frequency
with which they are cited should be coded.

a)

b)

References to EU legal acts and CJEU case law. These are already
available and need not be hand-coded.

References to general principles. Only the principles indicated on
the policy specific lists and in the formulations indicated there
should be coded. For each principle cited by the Court, indicate in
how many paragraphs the principle is cited. Insert a specific col-
umn for each principle.

For migration cases

Principle of first entry

Principle of solidarity and fair sharing of responsibility

Principle of upholding human dignity

Legal certainty

Principle of non-discrimination/equal treatment/equality (of treat-
ment)

Principle of the best interests of the child

Principle of vulnerability

Right to be heard

Principle of effectiveness

If the principle of effectiveness is explicitly mentioned by the Court
and then referred to in terms such as "the effectiveness of EU law",
code this reference as a reference to the principle. However, if the
principle was never mentioned verbatim first, do not code any
other similar wording.

Principle/concept of safe third country or principle/concept of safe
country of origin.
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Coders have required that the principle appear in itself, by these
names or similar. References to EU secondary law provisions are
not included if they are only referenced abstractly or by their arti-
cle number. This rule usually applies to the lists of general princi-
ples (depending on how they are formulated in the list), but it is
clarified here.

Principle of non-refoulement.

For EMU cases

Principle of equal treatment (of creditors/equality between all
creditors) or principle/prohibition of unequal treatment (of credi-
tors/credit institutions)

Do not code this when similar phrasing occurs such as: ‘this prac-
tice leads to unequal treatment of credit institutions’.

Principle of an open market economy (with free competition)
Principle of the independence of the ESCB/of the ECB
Principle of home Member State prudential supervision

For trade cases

Principle of autonomy (not including procedural autonomy)
Principle of equal treatment

Principle of effectiveness

Principle of mutual trust

Principle of good faith

Principle of pacta sunt servanda

Principle of unity in international representation

Principle of the exclusive jurisdiction of the Court

References to international sources of law. This includes refer-
ences to international treaty provisions (including the ECHR) and
rulings of international judicial and quasi-judicial bodies. Interna-
tional treaties adopted by the EU are coded as international sources
of law, while the Council Regulation (or similar) through which
the EU adopts the treaty is considered EU law. Identify the article
or ruling cited and the number of paragraphs in which it appears
(i.e., not the paragraph numbers, but the number of times the article
or ruling is cited) and code the source of law followed by the num-
ber of times it is cited, separated by a semicolon. Example: if
ECHR article 8 is cited in paragraphs 34 and 67, code: "ECHR
article 8; 2").
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When there are multiple sources/articles, create a separate column

(e.g., 18c_1, 18c_2).

When a Treaty is mentioned in its entirety: code one reference to

the Treaty in one column.

When specific articles of a Treaty are mentioned:

- If they constitute a continuous interval: code one reference to
the interval in one column

- If they are discontinuous, code one reference to each of them
in separate columns

- When both specific articles and the Treaty are mentioned:
code them separately in different columns

When the ESM Treaty is mentioned, do not code which articles the

judgment refers to, only code how many times the ESM Treaty is

mentioned.

In migration cases, do not code when the judgment refers to UN

Guidelines, do mention them in the comments.

When the Court refers to the annex or protocol of an international

source of law, code it as a reference to the concerned treaty or con-

vention in general. Example: If the Additional Protocol to the

EEC-Turkey Agreement is mentioned, code it as a reference to the

EEC-Turkey Agreement.

When a source of international law is mentioned only indirectly,

for example if the Court refers to its own case law, do not code this

as a reference to that source of international law. Example: If the

Court refers to "Opinion 3/15 (Marrakesh Treaty)", do not code

the Marrakesh Treaty under variable 18c.

19) This variable was excluded in its entirety at an early stage.

20) Recitals/preamble

Whether and how many times the Court refers to the recitals of the pream-
ble of applicable secondary legislation or to the legislative intent set out in
other preparatory works.

Stick only to references to what the legislator intended (i.e., not references
to an "objective" highlighted by the Court itself). Indicate as a numerical
value. Only one reference per paragraph in judgment should be counted
and only references in the CJEU's legal reasoning (i.e., not references in
the introductory parts of the ruling). Do not code references to the
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preparatory works of the Treaties. If the Court refers to two or more recitals
in the same sentence or paragraph code only one reference.

21) Wording

Whether and how many times the Court refers to the wording of an EU
law provision. Only paragraphs where the Court explicitly discusses the
choice or meaning of specific words in the legislative texts should be in-

cluded.

= Paragraphs where the CJEU merely recalls the content of the pro-
vision in question (i.e., cites the provision but does not explain,
make explicit, or discuss its meaning) should not be considered
references to its wording.

=  Where the Court has established the literal meaning of a provision,
any consequences that flow from that meaning should not them-
selves be considered references to the wording.

= Only one reference per paragraph in judgment should be counted.
Indicate as a numerical value.

Count when the Court clearly mentions that the interpretation is based
on the wording of a provision, such as when it states,

‘it is clear from its (very) wording that Art...’, ‘it can be seen
from the wording of that Article’, ‘the wording of Art...
should be understood as’, ‘In the light of caselaw, in order to
determine whether an act is capable of having legal effects
[...]1tis necessary to examine its wording and context’

or when it mentions a specific word in ‘...°, such as: ‘the con-
cept of "larger impact", within the meaning of Article...’

or when the Court refers to the various language versions of
the provision. For instance, ‘The various language versions of
the provision in which that concept appears do not enable its
meaning to be determined clearly and unequivocally’

Example (C-414/18):

82 First, Article 5(1)(a) of that delegated regulation states that
that exclusion must be applied to the intragroup liabilities
arising from transactions entered into by an institution with
an institution which is part of the same group, provided that
certain additional conditions are met.
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83 It is apparent from the very wording of that provision that
it can be applicable only to transactions between two institu-
tions that are part of one and the same group.

84 While Delegated Regulation 2015/63 does not directly de-
fine the concept of a 'group’, Article 3 of that delegated regu-
lation states that, for the purposes of that regulation, the defi-
nitions contained in Directive 2014/59 are to apply.

85 The concept of a 'group’ is defined in Article 2(1)(26) of
that directive as meaning 'a parent undertaking and its sub-
sidiaries’. The latter two concepts are, in turn, defined in Arti-
cle 2(1)(5) and (6) of that directive, by reference to Article 4
of Regulation No 575/2013, which itself refers to Articles 1
and 2 of Directive 83/349, provisions which correspond, in es-
sence, to Article 22(1) to (5) of Directive 2013/34.

86 It follows from those definitions that the relationship of par-
ent undertaking and subsidiary presupposes a form of control
that involves the parent undertaking holding a majority of vot-
ing rights within the subsidiary, a right to appoint or remove
some of the directors or senior managers of that subsidiary or
alternatively a dominant influence over that subsidiary.

Paragraph 82 should not be counted as a reference, as it merely
recalls the content of the provision. This would hold true even if
the Court had in para 82 quoted the provision. Paras 83—85 on
the other hand are references to the wording, as indicated inter
alia by the reference to the "very wording" in para 83 and to the
word in question in quotation marks in paras 84—85. Para 86, fi-
nally, should not be counted, as the Court here leaves the wording
and instead discusses the consequences that follow from the lit-
eral interpretation carried out in the previous paras.

22) Expansionism/restraint

Whether the coder judges that the ruling is an example of judicial expan-
sionism or judicial restraint, defined as very restrained (0); somewhat re-
strained (1); neither restrained nor expansive (2); somewhat expansive (3),
very expansive (4).

This would be a judgment call on the part of the coder, and inter-coder
reliability is not expected. The variable will be used only to identify cases
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relevant for further, doctrinal analysis, and the coder should not allow this
variable to become time consuming but rely on overall impression and gut
feeling. The outer extremes of the scale should be reserved for cases giving
the coder the feelings of "Why do the judges even bother coming to work
if they don't intend to do anything?!" and "Wow, this Court is really run-
ning wild!", respectively.

To guide her or his judgment, the coder should look at the arguments and
legal sources used by the Court to decide on an issue. If the Court is mainly
basing its reasoning on the wording of EU law provisions and could use
principles which could make a difference but does not, the variable should
be coded 0 or 1. If the Court combines the wording with its own case-law,
does not develop any new argument or contradicts a previous judgment on
the same topic, and does not use principles or any international law, varia-
ble 22 can be coded 2.

Conversely, if the Court makes an extensive use of recitals, principles, and
international sources of law, trying to go further than the literal meaning of
the provisions, variable 22 can be coded 3 or 4.

DEPENDENT VARIABLES REGARDING OTHER SEPARATION OF
POWERS RELATED ISSUES

23) Winner

Who won the issue? Applicant (1), Defendant (2), Inconclusive (97), Not
applicable (99)

Only the parties should be taken into account for this variable, even though
other actors may come off as winners. In preliminary reference procedures
this will require some interpretation as the Court will not conclude by up-
holding one of the parties’ claims. If it is not possible to conclusively say
that one of the parties "won", for instance because the implications of the
ruling for the parties cannot be determined or because the ruling entailed
that both parties received satisfaction to some extent, code 97. 99 is used
for legal issues where no party can be said to "win", for instance in cases
where there is only one party, and for all admissibility issues.

24) This variable was excluded in its entirety from the dataset. References
to the parties and intervenients appearing before the Court will instead by
captured using an automatic web scraping method.

25) General principles
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References to general principles of particular relevance for the separation
of powers. Only the principles indicated on the below list of relevant prin-
ciples and in the formulations indicated there should be coded. Specific
columns will be introduced for each principle. This variable only reflects
whether (1) or not (0) a principle is cited by the ECJ. If a principle is not
mentioned, code (99) on a) and b).

a) For each principle cited, indicate which actor is affected by the prin-
ciple as applied by the Court using the system set out in variable 8a),
with the addition of the generic code "MS" when Member States in gen-
eral are affected by the principle. If the principle does not appear to
affect any actor, code 99. If the principle affects several actors, code all
the actors affected, separated by semicolon(s), in the order they appear
in the judgment. Example: MS-01-EX; EU-01-EX.

If the Court refers to the EU institutions in general:

= If the Court mentions the actor affected in the following para-
graphs: code this actor

= If the actor affected is not mentioned in the following para-
graphs: code all the institutions involved in the case

b) If an actor is identified on a), indicate how that actor is affected:
restricted (1), empowered (2), ambiguous (97), neither (98). If no actor
is identified, or if the principle applies to the Court or to an individual,
or when the Court in its reasoning (i.e., in the paragraphs covered by
the legal issue) recalls a principle that a party refers to: code variable
25 = Value 1. Code 99 for 25 a) and b). If the principle affects several
actors, code how each actor is affected, separated by semicolon(s), in
the order they appear in the judgment. Example: 1;2.

This variable is coded based on the nature of the language in the para-
graphs that mention the principle and the affected actor, i.e., if the Court
uses a restricting or empowering language. It is not coded based on
whether or not the outcome of the judgment will actually restrict or em-
power the actor.

= Restricted means that the Court applies the principle to give
less room for manoeuvre to the actor. Code this if the language
of the Court is of a negative nature, e.g., if the Court states that
an actor may only or cannot do something as it would be con-
trary to the principle mentioned, or if the Court tries to induce
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an actor to act with caution in order for it to comply with the
principle mentioned.

= Empowered means that the Court uses the principle to give
more room for manoeuvre to an actor (for instance, in compar-
ison to the wording of the regulation). This is coded when the
language of the Court is of a positive nature, e.g., if the Court
states that an actor may do something in accordance with the
principle mentioned.

= Neither is coded when the Court applies the principle in a neu-
tral language, or when the Court examines whether an actor
complied with the principle and merely finds that it did, or in
other words, that the actor did what it was supposed to do.

Example (C-493/17):

42 Having regard to the principles referred to in paragraphs
31 to 33 of this judgment, those factors establish that the ECB
duly stated the reasons for Decision 2015/774.

43 As regards the absence of any subsequent publication of de-
tails relating to the black-out period, the Court observes that,
since the purpose of such publication would be to show the pre-
cise content of the measures adopted by the ESCB rather than
the reasons justifying those measures, it cannot be required by
virtue of the obligation to state reasons.

44 In view of the foregoing, it must be found that Decision
2015/774 is not vitiated by any defect in the statement of rea-
sons such as to render it invalid.

List of relevant principles for variable 25):

=  Proportionality

= Institutional balance

=  Subsidiarity

= Principle of conferral/conferred powers
Code this only when the exact phrasing occurs (most frequently
occurs in matters of Union/MS division of powers).

= Principle of sincere cooperation

= Principle of harmonization/coordination

= Sovereignty

= Separation of powers
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Rule of law (different from a rule of law: which should not be
coded) (in state liability, rule of law is not usually mentioned as a
principle)

Principle of good administration/sound administration
Duty/obligation to state/provide reasons

Principle of effective judicial protection

Principle of primacy of EU law

Principle of transparency
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