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Abstract

Last year, the executive director of UN Women stated the existing international legal
framework on gender discrimination is insufficient to address the dire situation presently
developing in Afghanistan. She called for the international community to recognise systematic
discrimination perpetuated by Taliban as ‘gender apartheid.” Her plea resonates with what UN
experts, human rights activists and international lawyers have been suggesting since the
insipience of Taliban in Afghanistan decades ago. This paper critically examines how the legal
framework developed out of racial apartheid can be applicable on ‘gender apartheid’ in
Afghanistan. Additionally, it surveys the implications of an international recognition of gender
apartheid given the historical, political, and cultural specificity of Afghanistan. To delineate
how the United Nations mobilised international law to confront apartheid, the paper conducts
a black-letter law reading of relevant norms. A broader sociolegal method coupled with a
comparative method is deployed to guide the analysis of racial apartheid vis-a-vis gender
apartheid. The research findings indicate women’s most fundamental rights have been curtailed
by Taliban while international engagement with the interim government in Kabul has varied
from disengagement to pragmatic resumption of relations. These results suggest there are
legitimate moral objectives to push for recognition of gender apartheid, but recognition is

ultimately contingent upon the political will of the international community.
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1. Introduction

Afghanistan, a landlocked country in Asia, has been a recurrent topic in global affairs due to
its incessant upheavals and the subsequent consequences of said upheavals in the wider region.
Most recently, the defeat and withdrawal of the international coalition from the country marked
an end to another spectacular event in world history. The interim government of Taliban have
imposed abysmal conditions on Afghans which disproportionately impact women and girls.
They exist in an archaic society where their unalienable rights are being encroached
systematically and viciously by the internationally unrecognised leaders of Afghanistan. The
international coalition’s illegal intervention in Afghanistan two decades ago, under the banner
of freeing ‘women and children,’ has been described as unjust and imperialist, ergo, the current
demand for an alternative way to help Afghan women. One solution which has been suggested
recurrently since the incipience of Taliban in the 1990s is the recognition of ‘gender apartheid’
by the international community. This essay will examine the legal feasibility of recognising
‘gender apartheid’ as the term “apartheid” derives its meaning from the South African
experience of systematic and egregious racial discrimination. It will survey and contextualise
the historical, social, and cultural specificity of Afghanistan to determine what an international
recognition of ‘gender apartheid” may entail for women’s rights currently eroded by the Taliban

regime.

1.1 Background
The head of UN Assistance Mission in Afghanistan (UNAMA), Roza Otunbayeva, expressed
an urgent need for the international community to engage in constructive dialogue with the de
facto authorities of Afghanistan. She defended her statement by emphasising that dialogue is
not tantamount to a legitimisation of the Taliban regime. Her call for further engagement with
the country’s authorities was timely as the UN’s credentialing committee withheld for a third
consecutive year Afghanistan’s seat at the UN from Taliban. Since toppling the Western-
friendly Hamid Karzai government in August 2021, Taliban has yet to attain international
recognition and its prominent leaders are unable to leave the war-torn country due to travel
sanctions. Otunbayeva underlined the significance of compromise from the international
community and Taliban. Robert Wood, the American representative to the UN, pushed for the

Security Council to collectively deter the Taliban from a ‘destructive course’ by pressuring
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them. Comparatively, the Chinese representative Geng Shuang, negated from the American
line by affirming the international community should in good faith adapt to the terms set by
Taliban. Rather than following the American representative’s uncompromising approach,
Geng suggested engagement and communication with Taliban without preconditions to
establish mutual understanding and cooperation. * As of March 2024, the mandate of UNAMA
was extended an additional year to further independently assess the situation in Afghanistan.
The Russian representative concurred with the Chinese proposal by asserting that cooperation
is pivotal whereas the South Korean representative reminded the international community to

‘never get used to this’ in reference to the systematic oppression of women. 2

The genesis of the current crisis facing Afghans dates back to the Cold War when Soviet troops
entered Afghanistan as part of an agreement with the president of the then Democratic Republic
of Afghanistan. An armed opposition ensued and the Mujahideen emerged as a resistance
movement to combat the Soviets. The Mujahideen and its different ethnic factions were aided
by foreign governments in the region and the United States as part of a wider proxy war
strategy. The war against the national and Soviet forces lasted nearly a decade and resulted in
an uncontrollable influx of weapons and ammunitions to groups accused of committing
indefensible crimes against the civilian population. 2 The war claimed hundreds of thousands
lives, destabilised the country, and displaced one third of the population. The Taliban
participated in the conflict to block any secular, socialist or progressive development emanating

from the Soviet-backed Afghan government. *

When the Soviets retreated from Afghanistan in 1989, Taliban also withdrew back to Pakistan

leaving a power vacuum for remaining armed militants, chiefly the Mujahideen. What ensued

! United Nations Security Council ‘Speakers Weigh Prospects for Engagement with Taliban in Afghanistan
amid Ongoing Concern over Harsh Repression of Women’s Rights” (20 December 23) Press Release SC/15541
2 UNSC “Security Council Extends Mandate of United Nations Mission in Afghanistan, Unanimously Adopting
Resolution 2727 (2024)’ (15 March 2024) Press Release SC/15628

% Lisa M. Ayoub, “Crisis in Afghanistan: When Will Gender Apartheid End?” Tulsa Journal of Comparative
and International Law 7, 2 (1999): at 514-515, https://digitalcommons.law.utulsa.edu/tjcil/vol7/iss2/8

4 Barnett R. Rubin, “Afghanistan under the Taliban,” Current History 98, 625 (1999): at 80
http://www.jstor.org/stable/45318300
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in the aftermath of the conflict can be described as a catastrophe. Stories of women and girls
being raped, arbitrary killings, torture of ethnic minorities, detentions and imprisonment of
political opponents were not unheard of. The suffering of the civilian population at the hands
of the Mujahideen acted as an opening for Taliban to re-enter Afghanistan and claim power.
The Taliban were regarded by some as the lesser of two evils; some Afghans wanted Taliban
to return from Pakistan and liberate the civilians held hostage by warlords and militias. The
group, not yet considered terrorists by the West, consisted of predominantly Pashtuns, one of
several ethnic groups in Afghanistan, and had been schooled by conservative Saudi-funded
Islamic institutions located in Pakistan. ® What distinguished Taliban members was their
specific cultural and social characteristics influenced by Islam and Pashtun tribalism alike. The
patriarchal values and customs of Pashtun people were entrenched in the way Taliban governed
and viewed divorce, marriage, and inheritance. Islamic laws of inheritance were disregarded in
favour of Pashtun customs which denied women basic rights; including but not limited to the

right to consent to marriage and the right to property. ®

As Taliban’s heinous policies and governance in the 1990s became known in the West, a
paradigm shift contributed to serious conversations about women’s rights in Afghanistan.
Galvanised by the dismantlement of the apartheid system in South Africa led by international
organisations, activists, labour unions and the UN, feminists and human rights activists sought
a similar mass movement for Afghan women. This is when the term ‘gender apartheid’ first
gained major momentum. Besides South Africa’s triumph, Nancy Gallagher believes the
corporate media’s depiction of the ‘Muslim world’ advanced the anti-gender apartheid
movement in the United States. Sensationalised images of downtrodden Afghan women and
their bearded male oppressors was digestible for Western audiences because it confirmed
existing stereotypes about Islam and the wider region. 7 Additionally, the distinction between
‘public’ and ‘private’ international human rights law had steadily decreased as women’s rights
was afforded nearly equal consideration in the UN. Following the dissolution of the Soviet

Union and the dawn of unipolarity, concern for human rights became the zeitgeist of the 1990s.

5> Ayoub, “Crisis in Afghanistan: When Will Gender Apartheid End?” at 516

6 1bid., at 517

" Nancy Gallagher, “The International Campaign Against Gender Apartheid in Afghanistan,” UCLA Journal of
International Law and Foreign Affairs 5, 2 (2001): at 379 http://www.jstor.org/stable/45302146
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8 Persuaded by global attention and the Internet, Afghan human rights groups raised awareness
about the dire situation in Afghanistan. ® Once the news reached the American organisation
Feminist Majority Foundation (FMF), the anti-gender apartheid movement was cemented
among feminists in the West. Recruiting celebrities and effectively pressuring elected officials

was imperative in FMF’s initiative, the “Campaign to Stop Gender Apartheid in Afghanistan.”
10

The anti-gender apartheid movement has been revitalised following August 2021 as UN
experts believe systematic gender discrimination in Afghanistan could constitute ‘gender
apartheid.” Richard Bennett, the Special Rapporteur on the situation of human rights in
Afghanistan, informed the UN Human Rights Council in a 20-page report that discrimination
against women and girls in Afghanistan is equivalent to a crime against humanity and gender
apartheid due to the Taliban ‘governing by systematic discrimination with the intention to

subject women and girls to total domination.” !

One might wonder why experts and activists have insisted on the term gender ‘apartheid’ to
describe Taliban governance. It would not be an unsubstantiated opinion to assume gender
discrimination in Afghanistan and race discrimination in South Africa are not analogous. Or
that international law and human rights law already have adequate mechanisms to address
discrimination against women without requiring anti-racial discrimination laws to complement
them. Algerian academic and law professor Karima Bennoune retorts to these doubts and posits
anti-racial discrimination laws could not adequately address racial apartheid on its own. Anti-
apartheid laws contributed to the dissolution of the regime in South Africa because it demanded
second state responsibilities and left no room for ‘constructive engagement’ with the regime.
However, as racial apartheid was a by-product of colonialism, she surmises it was also

considered an international matter. The international community, Bennoune contends, still

8 1bid., at 381

% 1bid, at 385-386

10 1bid., at 387-388

1 Office of the United Nations High Commissioner for Human Rights, ‘Experts: Taliban treatment of women
may be “gender apartheid,”” (11 July 2023) https://shar.es/agtlQR
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moved in the ‘public sphere’ of international human rights laws. Discrimination against women
was marginalised and relegated to the ‘private sphere’ to be dealt with by benevolent national
governments. 2 Consequently, Bennoune maintains the term “apartheid” must be used in the

context of Afghanistan irrespective of its historical and racial integrant. She stresses:

The international legal concept of apartheid is important to harness, where appropriate,
because of the way it surfaces the composite or systematic nature of the abuses, because
of the wide-ranging global legal obligations it entails, and because of the “special

stigma” that it carries. **

Calling the situation at hand ‘gender apartheid’ conveys Taliban’s treatment of women is
beyond “mere” discrimination. More importantly, interacting with a regime given the
appellation ‘apartheid state’ works as an effective ‘naming and shaming’ strategy to counteract
any normalisation attempts by other states. Additionally, Bennoune believes utilising term

“apartheid” solidifies the Taliban as hostis humani generis, the enemies of all humankind. 4

1.2 Purpose and Research Questions
The purpose of the thesis is to critically examine whether ‘gender apartheid’ can be considered
analogous to racial apartheid in a strictly legal sense and if existing anti-apartheid laws can
address systematic gender discrimination against women in Taliban-ruled Afghanistan. To

achieve this purpose, the thesis will answer the following research questions:

1. Can the regulatory framework evolved out of racial apartheid be applied on gender
apartheid in Afghanistan?
2. What would the implications be for women in Afghanistan if gender apartheid is

recognised?

12 Karima Bennoune, “The International Obligation to Counter Gender Apartheid in Afghanistan,” Columbia
Human Rights Law Review 54, 1 (2022): at 57-58 https://hrir.law.columbia.edu/hrlr/the-international-obligation-
to-counter-gender-apartheid-in-afghanistan/

13 1bid., at 58

14 1bid., at 59
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1.3 Method

The starting point for any legal analysis is turning to the indisputable sources of law, e.g., the
written statutes. To understand how the United Nations, as the spearhead of the international
community, responded to apartheid in South Africa | will chiefly examine primary sources of
international law. Article 38(1) of the Statute of the International Court of Justice prescribes
international treaties, international customs, and general principles of law as sources of
international law applicable by the Court. Malcolm Shaw affirms the mentioned provision’s
universal application is not contentious, hence why the listed sources are accepted as primary

legal sources in general. ¥

A textual, law-centred, and formalist legal interpretation is a doctrinal approach commonly
referred to as ‘black-letter’ law and is used extensively in common law systems. Sue Chaplin
describes black-letter law as a study of the law “free of any extra-legal influences, free of any
fictions of the law’s origin.” 1® As a method, black-letter law seeks to answer legal questions
through indisputable and authoritative sources such as statutes and cases. *” The international
treaties most relevant in this paper are the ones related to apartheid and gender discrimination,
that includes the International Convention on the Suppression and Punishment of the Crime of
Apartheid (‘Apartheid Convention’), Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) and the Rome Statute of the International Criminal
Court (‘Rome Statute”). I will survey authoritative legal sources, including case law from the
ICJ, concerning prohibitions against racial discrimination and apartheid. *® To examine the
merit of the arguments used by proponents of anti-gender apartheid, | will use a multitude of
secondary sources, in particular articles published in law journals written by experts on

international law, human rights, and apartheid. Additionally, 1 will review the reports of

15 Malcolm N. Shaw, International Law, 9" ed (Cambridge: Cambridge University Press, 2021), at 59
https://doi.org/10.1017/9781108774802

16 Sue Chaplin, “’Written in the Black Letter:” The Gothic and/in the Rule of Law,” Law and Literature 17, 1
(2005): at 66 https://doi.org/10.1525/1al.2005.17.1.47

17 Michael Salter & Julie Mason, Writing Law Dissertations: An Introduction and Guide to the Conduct of Legal
Research (London: Pearson Education, 2007) at 49

18 Mike McConville & Wing Hong Chui, Research Methods for Law, 2™ ed (Edinburgh: Edinburgh University
Press, 2021), at 26
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different UN bodies, including the expert opinions of the International Law Commission,

Human Rights Committee and Human Rights Council.

Once | have identified and systematised relevant treaties and case law, | will apply the existing
legal framework of racial apartheid upon the contemporary conditions of Afghanistan. 1° This
allows me to move beyond the exclusively doctrinal analysis of black-letter law to consider
historical, political, and societal particularities which determine the application of law. As the
focal point of my essay is to examine how and if anti-apartheid international laws could be
interpreted and applied differently in a gendered direction, black-letter law is rendered useless
as it does not allow for possible de lege ferenda argumentations. 2° Such questions categorically
fall outside the scope of a black-letter law analysis, hence why | will utilise an interdisciplinary
sociolegal method to survey how an international recognition of gender apartheid would in

reality change systematic violence against women by Taliban. 2

I will use the contributions of anthropologists, political scientists, and historians to conduct a
more comprehensive, critical examination of ‘gender apartheid.” A sociolegal method can
supplement the formalistic black-letter law approach to fill the discrepancies between ‘law in
books’ and ‘law in action’ and help discover the implications of applying or re-interpreting
anti-racial apartheid laws given the sui generis context of Afghanistan. 2> The research will
also have an element of comparative methodology (read method) as I will juxtapose racial
apartheid and gender apartheid to examine if the latter is entitled to the appellation gender
“apartheid.” The comparative method will mainly be deployed in the discussion section of the
paper. Michael Salter and Julie Mason assert that conducting a comparative analysis adjacent
to a broader sociolegal method can offer advantages in determining the effectiveness of

adopting legal frameworks from other jurisdictions to address an analogous conundrum.

19 McConville & Chui, Research Methods for Law, at 25
20 Panu Minkkinen, ‘De Lege Ferenda: What is the ‘Socio’ of Legal Reasoning’ in Dermot Freeman (ed),
Exploring the ‘Socio’ of Socio-legal Studies (London: Palgrave Macmillan, 2013), at 86
21 Michael Salter & Julie Mason, Writing Law Dissertations: An Introduction and Guide to the Conduct of Legal
Research, at 130-133
2 Ibid., 125
2 Ibid., 183
12



Consequently, I will conduct a closer examination of Taliban edicts, decrees and policies and
evaluate if we can use the corpus of anti-racial apartheid international laws to help women and

girls in Afghanistan.

1.3.1 Methodology

Methodology is described by Sundhya Pahuja as “the practice of writing about the ways one
does research.” A reiteration of a study’s particular theoretical or methodological (read method)
framework can feel daunting, especially if it is technical and requires a reader to have an
exceptional understanding of the specific discipline. Ergo, in spirit of interdisciplinary

camaraderie, | will explain how I will conduct this study.

After | have introduced the subject and outlined the scope of the research, | will present the
state of the art by revisiting existing research on the subject of gender apartheid. The work of
American professor Ann Elizabeth Mayer in conducting comprehensive research on why
gender apartheid has been neglected by the international community has been particularly
influential in the dominant discourse on Afghan women and gender apartheid, ergo, its
importance to this paper. To answer the question whether race and gender are comparable in a
legal context, 1 will return to the notable works of Frantz Fanon and Colette Guillaumin who
theorised in their respective ways about the intersection of gender and race. This chapter can
also be viewed as the paper’s theoretical vantage point. To correspond with my first research
question, that is, if the framework developed out of racial apartheid can be applicable on gender
apartheid, 1 will analyse how gender relations in Palestine and Algeria was impacted by
colonial occupation and militarisation. | believe there are considerable parallels to be drawn
between Afghanistan and Palestine as both countries are believed to have been subjected to
prolonged militarisation, occupation, and colonial and imperialist violence. Furthermore, | will
revisit the Palestinian question again in chapter three where | will study the evolution of the

term “apartheid.” More specifically, how apartheid appears to be a universal crime in

24 sundhya Pahuja, ‘Methodology: Writing about how we do research’ in Rossana Deplano & Nicholas
Tsagourias (eds), Research Methods in International Law: A Handbook (Cheltenham: Edward Elgar Publishing
Ltd, 2021), at 61-63
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contemporary international law, believed to be almost completely unbounded by the specificity
of South Africa in the dominant discourses, particularly concerning Palestine. This is to show
that apartheid has undergone a major development and now seems to encompass all forms of
racial apartheid, including in Palestine as claimed by Amnesty International and legal experts.
Algeria’s occupation by France is important because it signals that gender and race are
interlinked; colonialism did not govern race relations exclusively; it also impacted gender

relations.

International law is the focal point of my paper, hence why | will dedicate chapter three to
surveying international treaties, judicial decisions and opinions produced by the ICJ,
peremptory norms and the evolution of the crime of apartheid. My approach in this chapter is
permeated by a black-letter law reading of the sources. To later examine the argument that anti-
apartheid laws are applicable in Afghanistan, | will underline that said laws have become
universal and detached from its South African and ideological specificity. Once the legal
framework is presented, | will explain the social context of Afghanistan in chapter four and
five in light of the applied sociolegal method. This chapter aims to contextualise the problem
and hopefully provide a solid foundation for assessing whether systematic violence against
women can be tantamount to racial apartheid in a strictly legal sense. Given one of the central
arguments | will make in this paper is that previous approaches to Afghanistan have been
wrong, hence, the need to turn to international law, | intend to elucidate the orientalist and
patronising rhetoric employed by the Bush administration regarding Afghan women.
Additionally, 1 will delineate the dominant Western feminist discourse’s attempt to culturalise
gender oppression in Afghanistan. It is imperative to underscore that the specificity of
Afghanistan complicates the application of Western feminist frameworks to analyse gendered

oppression.

The contributions of Arab feminist writers are significant in this discussion as they offer
valuable insight into the common conditions of women impacted by conflict, militarisation,
and impoverishment. As Afghanistan has not been formally colonised, I will instead draw

comparisons between Afghanistan as subjected to imperialist war and occupation, with the

14



occupation of Algeria and Palestine. By doing so, | hope to be able to explain how gender
oppression is not a result of patriarchy alone, but a manifestation of raced, gendered, sexed,
and classed power structures. | will end the chapter by revisiting international conventions
addressing women’s rights. Contrary to how | examined conventions addressing racial
discrimination in chapter three, chapter four will include some critical analysis of the
effectiveness of these conventions. My objective in this regard is to emphasise why existing
anti-discrimination norms concerning women’s rights are considered insufficient to address

archaic and systematic oppression against Afghan women by Taliban regime.

Before | set to analyse my research findings, | will present an overview of contemporary issues
faced by Taliban post-August 2021. Since a major concern among human rights groups are
normalisation of Taliban, I will examine how the international community has reacted to the
new regime’s resurgence. Considering my second research question, which pertains to the
implications of recognising gender apartheid, it is important to assess if there exists a political
will within the international community to disrupt the status quo in Afghanistan. Moreover, it
is equally crucial to consider the different interests important players may have with regard to
the Taliban.

1.4 State of the Art

Women in Middle Eastern and Islamic societies have persistently been the object of Western
academic studies since the late eighteenth century. Studying the Middle East is an academic
discipline known as Orientalism or Oriental Studies. Edward Said notably stated political
theorists and poets alike have attempted to understand the ‘Orient’ by “dealing with it by
making statements about it, authorising views of it, describing it, by teaching it, setting it, ruling
over it: in short, Orientalism as a Western style for dominating, restructuring and having
authority over the Orient” 2> There have been extensive studies conducted on various topics
related to Afghanistan, its history, religion and culture, but one that is especially relevant in
this paper has been produced by Ann Elizabeth Mayer. Leading up to the invasion of
Afghanistan, Mayer, stated in “A Benign “Apartheid”: How Gender Apartheid Has Been

% Edward Said, Orientalism, (London: Penguin Random House, 2019), at 3
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Rationalized” that gendered oppression has been treated secondarily by the international
community, most acutely in the case of Afghanistan where she claims an apartheid system has
been enforced. 26 Mayer posits the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) is essentially a paper tiger compared to the
conventions addressing racism, racial discrimination, and apartheid. The subjugation of
women, specifically in the Middle East, is not unlike the oppression and domination that were
the genesis to South African apartheid and intrinsic to its maintenance, she affirms. 2" However,
the UN seemingly rectifies itself according to Mayer as the Declaration on the Elimination of

Violence against Women declares as follows:

Recognising that violence against women is a manifestation of historically unequal
power relations between men and women, which have led to domination over and
discrimination against women by men and to the prevention of the full advancement of
women, and that violence against women is one of the crucial social mechanisms by

which women are forced into a subordinate position compared with men. 2

Mayer posits CEDAW’s language is ‘ladylike’ and the words used simply does not signal the
same strong denunciations of racial discrimination in the treaties addressing apartheid,
including the Apartheid Convention and the ICERD. 2° Gender apartheid is understood as a
benign variation of racial apartheid because the supposed subordination of women is something
the legal sphere must reconcile with; women are different from men, and such is the ‘natural
order’ of things. Meyer writes: “If people believe that such a status is decreed by nature and
therefore inevitable, they can logically insist that a state is doing nothing oppressive by
discriminating based on the theory of complementary roles for men and women...” % Yet
Meyer recognises that an analogous interpretation of laws on racial apartheid is difficult due to

numerous reasons. To begin with, apartheid is defined by the Apartheid Convention as an

2 Ann Elizabeth Mayer, “A “Benign” “Apartheid”: How Gender “Apartheid” Has Been Rationalized,” UCLA
Journal of International Law and Foreign Affairs 5, 2 (2000-2001) at 237-338
http://www.jstor.org/stable/45302144

27 |bid., at 244-245

28 UNGA Res 48/104, Declaration on the Elimination of Violence against Women (adopted without vote 20
December 1993, A/RES/48/104)

2 Mayer, “A “Benign” “Apartheid”: How Gender Apartheid Has Been Rationalized,” at 247-248

% 1bid., at 251
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absolute spatial separation of racial groups, and that is not the case in Middle Eastern societies
where gender segregation is only maintained in public. Women and men do interact within
their families, and they share the same living space. In Saudi Arabia, women must adhere to a
strict system of gender segregation, but the system is deeply classed since wealthy women are
normally able to move relatively freely as opposed to poor women whose movements are
severely restricted. Additionally, punishment for women who are accused of committing moral
transgressions in Middle Eastern societies are rare, and typically not necessary as women are
already controlled and afraid to challenge societal, cultural, and religious norms. 3! Therefore,
Mayer contends, the situation does not correspond with the specific intention to commit

inhuman acts stipulated in Article 1l of the Apartheid Convention.

The inhuman acts attributed to apartheid include murder (Article 11(a)(i)), infliction of harm
(Avrticle 11(a)(ii)), and arbitrary imprisonment of members of the racial group (Article I1(a)(iii)).
However, there are some parallels between the inhuman practices specified in the Apartheid
Convention and violence against women in the Middle East. While some harmful practices are
not necessarily authorised by the state, the passivity of the state implicates them, for example
in honour killings where the perpetrator can sometimes evade repercussions. Detention and
imprisonment of women for behaving in ways which infringe state-sanctioned gender
segregation could also amount to apartheid as defined by Article I1(a)(iii) of the Apartheid
Convention if gender is deployed as a substitute for race. Conversely, Mayer adds, Article
[1(a)(ii) could be addressing the preservation of virginity culture where women can be
examined to ensure they are ’chaste’ for marriage, forced arranged marriage, domestic

violence, and general control of movement. 2

The restrictions placed on women’s participation in society by the Taliban are particularly
abysmal and makes a strong case for rightly calling gender apartheid an analogous partner to

racial apartheid. Education, employment, freedom of movement, religious and political beliefs

3 Ibid., p. 259
%2 Ibid., p. 261
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are all areas where Afghan women have been completely robbed of agency. 3 These despotic
restrictions, Mayer contends, are explicitly covered by Article 11(c) in the Apartheid

Convention which reads as follows:

Any legislative measures and other measures calculated to prevent a racial group or
groups from participation in the political, social, economic and cultural life of the country
and the deliberate creation of conditions preventing the full development of such a group
or groups, in particular by denying to members of a racial group or groups basic human
rights and freedoms, including the right to work, the right to form recognized trade
unions, the right to education, the right to leave and to return to their country, the right
to a nationality, the right to freedom of movement and residence, the right to freedom of

opinion and expression, and the right to freedom of peaceful assembly and association.
34

Mayer goes on to address attempts to rationalise gender apartheid by invoking cultural and
supposed natural differences. She explicitly condemns arguments of cultural relativism
endemic to the discourse on gender apartheid. The ICJ’s 1971 Advisory Opinion on South West
Africa, which will be revisited under chapter three, completely dismissed the notion that
apartheid policies and practices are justifiable. Afrikaners’ Christian beliefs about the
presumed complementary roles of White and Black people did not persuade the Court. %
Cultural relativists, according to Mayer, inadvertently reinforce contestable beliefs about what
the ‘Other’ should be like. When criticism against certain regressive Middle Eastern societies
is rebuffed, women’s rights activists get marginalised, with their efforts misconstrued as
attempts to seek Western validation and ‘westernise’ their societies. 3 This rejection of
addressing women’s issues in the Middle East is, Mayer notes, prevalent in the postcolonial
era. Formerly colonised countries, including much of the Middle East, vehemently renounce
attempts by human rights organisations and Western countries to influence their ‘internal

matters’ because it is viewed as neo-colonialism, the modern extended arm of the British and

3 Ibid., p. 263
3 UNGA Res 3068, International Convention on the Suppression and Punishment of the Crime of Apartheid
(adopted 30 November 1993, A/RES/3068(XXVI1))
3 Mayer, “A “Benign” “Apartheid”: How Gender Apartheid Has Been Rationalized,” at 266-267
% |bid., at 269-270
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French empire. Therefore, preservation of tradition and culture, even if it is at the expense of
women’s freedom, is a form of resistance. 37 This is also evident in the Taliban’s response to
international condemnations of their policies. The group’s senior officials regarded criticism
of their arcane decrees and edicts, a marriage between Pashtun values and reactionary Sunni

Islam, as tantamount to attacks on Islam as a whole. 38

Mayer ends her article by insisting that religious fundamentalism is homogenous across the
board with regard to women’s rights; she refers to Jewish David M. Smolin, an American
conservative, who has argued that an implementation of CEDAW in the US is equivalent to
Jewish cultural genocide. 3 Smolin maintained that Jewish communities’ way of life, for
example in the Hasidic and Orthodox communities, is threatened if Jewish men are forced to
allow female worshipers touch the Torah scroll and be included in assigned readings. In a
religion where women are reduced to domestic roles and motherhood, CEDAW would entail a
complete upheaval of the family life. 4° Furthermore, state-sanctioned discrimination against
women is prevalent in the state of Israel where women’s presence is heavily restricted in the
Western Wall in accordance with Orthodox beliefs. When the Israeli parliament approved a
bill penalising women praying at the Western Wall with lengthy prison sentences for
supposedly defiling the sanctity of the place just by their presence, female Israeli politicians

decried the country’s similarities with “Islamic” governments in Afghanistan and Iran. 4

1.5 Delimitation
The parameters within which this study has been conducted must be clarified for the sake of
transparency. Given Afghanistan’s turbulent history, it is perhaps self-evident that research of
this magnitude cannot cover all nuances satisfactorily. Therefore, state sanctioned violence
against women predating the Taliban is largely excluded. It is important to note that oppression

of women in Afghanistan is not homogenised, it varies across ethnic and class lines. This paper

37 1bid., at 272
* 1bid., at 276-277
% 1bid., at 319-321
%0 1bid., at 323
1 1bid., at 331-334
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does not delve into those aspects, it is quite generalised in that regard and conducted under the

premise that women as a collective group experience systematic oppression.

It is imperative to acknowledge oppression under Taliban extends beyond women alone. The
draconian policies and punishments decreed by the Taliban target men regularly. 4> They, like
women, are punished in accordance with the Sunni Hanafi jurisprudence of Sharia law. The
UNAMA has documented 18 instances where 33 men and 22 women were accused of engaging
in zina (premarital sex), adultery or running away from their homes. Between November 2022
and April 2023, 58 women, 274 men and two boys were flogged for alleged moral
transgressions and criminal acts, including homosexuality and alcohol consumption. # This
clearly illustrates that corporal punishments ordained by the Taliban are not gender-specific

and are issued across the board.

The dominant discourse on the Taliban’s resurgence has been limited to women nearly
exclusively. One equally important aspect to bear in mind is the violence being inflicted upon
religious and ethnic minorities by Taliban, particularly the ethnic minority Hazaras. A report
released by Amnesty International in 2022 detail the persecution and targeted killings of
Hazaras. ** As news about improved security gains traction in the media coverage regarding
Afghanistan, security remains precarious for Hazaras. Schools and mosques being attacked by
either the Taliban or other militant groups in Afghanistan are regularly attended by primarily
Hazara girls and Hazara worshippers who are predominantly Shia Muslim. 4 Given the scope
of the paper, ethnic and religious persecution are excluded from the equation. It must be
underscored that Afghanistan is not monolithic; culture, religion, ethnicity, history, political

views, and linguistics are distinct. Afghanistan has always been a deeply fractioned country

42 <Barbers suffer under Taliban rule and Afghans shun fashion,” Associated Press (28 September 2021)
https://apnews.com/article/lifestyle-religion-afghanistan-kabul-taliban-74a30a151d267073d475462d7decd724>
Accessed 2 May 2024

4 UNAMA, ‘Corporal Punishment and the Death Penalty in Afghanistan,” (Report) (May 2023) at 13-14
https://bit.ly/3LEG7LP

4 Amnesty International, ‘Afghanistan: Taliban torture and execute Hazaras in targeted attack — new
investigation’ (Report) (15 September 2022) https://www.amnesty.org/en/latest/news/2022/09/afghanistan-
taliban-torture-and-execute-hazaras-in-targeted-attack-new-investigation/

45 Bennoune, “The International Obligation to Counter Gender Apartheid in Afghanistan,” at 69
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where inherent ethnic and religious tensions have been exacerbated by conflict, militarisation

and tribalism.

1.6 Disposition
As the subject at hand is multifaceted, the study has been conducted by addressing each issue
in defined sections. The introductory part of the paper in chapter one includes an overview of
the subject, definition of research questions and applied method. A summary and conclusion
based on the findings of the study can be found in chapter six and seven respectively. Between

the introductory and results sections, the thesis is arranged as follows.

Chapter two deals with the question of race and gender. To make the argument that race, and
gender can be used interchangeably, even in a strictly legal context, could be disputed.
However, feminist philosopher Colette Guillaumin, delineates the nexus between race and
gender in a way which gives credence to the notion that race, and gender can substitute each
other, or are comparable to a certain extent. Furthermore, this part will examine the influential
ideas of Marxist political philosopher Frantz Fanon who explained how gender relations were
not static in colonised societies where the colonial encounter and subsequent occupation
determined interactions between women and men. This part of the paper will construe a basis
for understanding why the term ‘gender apartheid’ is not irreconcilable despite apartheid

signalling a historical event endemic to racism during a specific time, in a specific place.

Chapter three gives an overview of the engagement of international law in the struggle against
apartheid and how it contributed to the proliferation of its dismantlement. Anti-apartheid
conventions and provisions are initially presented in the specific context of South Africa, but
the chapter will also survey suggestions that apartheid has become a crime detangled from its
origins in southern Africa. This part will map out the evolution of the crime of apartheid as a
universal crime in contemporary legal discourses, most prominently in the political and legal

debate surrounding Palestine.
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Chapter four addresses the social context of Afghanistan by presenting an overview of
historical events leading up to the contemporary crisis. The focal point of this chapter is
illustrating why previous approaches to Afghanistan has been inadequate regarding women’s
rights due to misguided or deliberate attempts to ‘culturalise’ and ‘otherise’ violence against
women. Historical contextualisation of Western efforts to explain gendered oppression in the
Global South as a product of culture will be exemplified using the Palestinian experience of
Israeli occupation and Algerian experience of French colonial occupation respectively. A
survey of how gender apartheid is determined in the historically, politically, and culturally

distinct context of Afghanistan will be addressed in this chapter.

Chapter five will outline what impels countries to seek relations with the Taliban regime
despite the associated stigma. Having suggested neighbouring states are persuaded by their
own pragmatic long-term objectives in relation to the Taliban, this part will finally detail what
interests, including the incentive of formal recognition, could presumably determine the future

conduct of the Taliban.

2. The Intersection of Race and Gender
2.1 Race and Gender as Manifestations of Social Constructions

Racism — or what Colette Guillaumin refers to as the ideology of race — derives from the theory
which perpetuate human differences and inequalities. This theory regards the notion of race as
the default, as something innate in our existence. What Guillaumin illustrates in her essay is
that our understanding of race has developed profoundly throughout history; race was
commonly used in the context of the aristocracy, but this shifted in the nineteenth century when
race was applied to distinguish certain groups of people, e.g., Arabs, Asiatic and Black people.
46 This leads us to the dichotomy between the ‘Self” and the ‘Other’ deeply ingrained in systems
where race is afforded importance. Guillaumin differentiates between auto-referential and
altero-referential systems. The latter is the system that preceded our current understanding of

race, i.e. that race was closely affiliated with the nobility rather than the naturalistic

46 Colette Guillaumin, Racism, Sexism, Power and Ideology (London: Routledge, 1994), at 44
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categorisation of the human race. The former is “centred on the Other” which results in what
Guillaumin refers to as an occultation process of the Self. Using French society as an example,
she argues the French never consider themselves a group as such and yet they designate Black
people a group and Jews a group. White people or Christians are never designated as a group,
she explains, as they are the default. In the auto-referential system, the aristocracy declare their
difference in relation to the common people. In the altero-referential system, it is the Other that
is different due to their race. 4’ Previously, race referred to descendants of a certain family
dating back to a finite number of years; all these descendants had distinctive names or relations
that identified them. The contemporary meaning of race has created a mass of immemorial and
undifferentiated people whose relations, class and name is entirely inconsequential. The only

common denominator is their shared physical attributes. 8

The idea that human beings could be differentiated based on their racial background was
initially only applicable to dominated groups. The dominant groups remained largely
unaffected by notions of race and the animalistic connotations it entailed. What used to
constitute “mere” naturalist ideas of racialism proliferated into the stipulation of legal policies
which perpetuated and enforced racial distinction. Said legal policies were able to maintain the
racial subjugation of the oppressed groups as seen in the American Jim Crow laws, the German
Nuremberg laws and the South African apartheid laws. Individual rights and race were
interdependent in South Africa; race determined your value and life in society. 4° Furthermore,
Guillaumin adds, the liberal bourgeoisie rejection of the rhetoric of racial ideologists never
amounted to a tangible challenge because the system of rationalising racism using "scientific”
research as such was never condemned, only its implications were. Guillaumin suggests the
ostensible perception of science being objective and free of arbitrary convictions as the leading
cause to the weak rejection of racism in the twentieth century. The belief that science is
objective is deeply entrenched among scientists as well: “It is apparently difficult for any

scientist to admit that he can only ask a question in so far as his society, and his group within

47 1bid., at 50-51
“8 1bid., at 53-54
9 1bid., at 73-77
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that society, allow or force him to formulate it — or indeed to conceive it,” Guillamin surmises.
50

2.1.1 ‘A Relation of Appropriation’

Guillaumin departs from the discourse regarding ‘race’ and continues to analyse another social
relation, one that is treated different in comparison to relations of class, race, imperialism and
colonialism, the social relation of sex. This relation is never viewed from a political lens and
rarely questioned as it is regarded as natural and inherent to all societies. * A seemingly pivotal
aspect in her analysis of sex relations is what Guillaumin refers to as a ‘relation of
appropriation.” She writes: “The utilisation of one group by another, its transformation into an
instrument, manipulated and used for the purpose of increasing the assets (and therefore also
the freedom and prestige) of the dominant group ... allowing this group to live in better
conditions than it would be able to achieve by itself...” What this entails for women is the
appropriation of time (marriage), products of her body (pregnancy and children), sexual
obligation (the physical usage of the female body by the male sex, both in marriage and
prostitution) and responsibility for children, elderly and the disabled as well as healthy males
(providing material service to not only the dominant (e.g., the husband) but members of his
group dependent on him). Guillaumin concludes that women are essentially required to provide
services to people with whom they have personalised relationships with, without expecting
monetary benefits. This appropriation erodes the individuality of women; her entire being is
consumed by her relationships to others: Children, husband, and mother-in-law. She is never
relieved from her duties and expectations. Even her mental autonomy is robbed from her;
Guillaumin describes specifically post-partum depression as a time when she is confronted with

the reality of being devoured and losing herself to others. 2

Marriage, Guillaumin clarifies, institutionalises the appropriation of the female sex class by the

male sex class. A marriage between two individuals is simply a personalised fragment of a

% Ibid., at 88-89
! bid., at 172-173
52 |bid., at 181-189
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larger system where an entire class is subjugated by another. A term used frequently by
Guillaumin is ‘sexage’ and it refers to the ‘material appropriation of the class of women by the
class of men.” 53 This appropriation is realised through the following means: The labour market;
spatial confinement; physical violence; sexual constraint and law and customary rights. Unlike
men, women are not allowed or able to sell their labour in exchange for a liveable wage; they
are paid less, and they constitute the majority of unemployed persons. And despite the
patronising language men use to make women feel important to her household, i.e., that she is
irreplaceable, she is confined to her husband’s home. The implied show of violence is also an
intrinsic aspect of the relationship; women risk it every time they aberrate from the expectations
imposed on them. Sexual constraint is closely related to the show of violence or physical force;
the former is another way to maintain the male sex class’ domination over the female sex class
by subduing them through incessant threats of rape, harassment, and provocation. And lastly,
law and customary rights appears to only legalise what society has already enforced.
Guillaumin contends the law ignores women in all areas except for marriage; only in marriage
are women referred to as subjects. The French Civil Code, Guillaumin exemplifies, forbids
individuals from taking another name other than the one assigned at birth or on the birth
certificate, yet women are expected to change their name when they get married in accordance
with customary law. > Social relationships are one facet of the naturalist ideology, another
facet is ‘naturalism’ and notions about social groups being determined by their supposed nature

en masse. °® Guillaumin writes:

Deviations are willingly granted us, as long as it means that we are outside history,
outside actual social relations, and that everything that we do comes only from the

surging forth of some obscure genetic message buried deep in our cells. ¢

Women are organised by nature. The supposed nature of women is firmly believed on a societal
level; to claim women to be ‘naturally specific’ as opposed to socially specific is conventional.

Guillaumin posits that women, like all appropriated groups, solely exist and perform not out of

%3 |bid., at 193
% Ibid., at 196-200
% Ibid., at 217
% 1bid., at 230
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spontaneity but what nature has assigned to them. 5" The male sex class’ domination of the
female sex class is explained as a simple matter of women being different from men. They are
naturally assigned other characteristics; they are delicate, unreasonable, and physically weak
because they are ‘incomplete men.” But men are not different, they just are men since they are
the default human being, whereas women are aberrations. 58 Women are not even considered
to belong to the human species; they must be specified as female as the term human is reserved
for males. ‘We are not a portion of the species, but a species — the female,” Guillaumin asserts.
This supposed difference between the sexes is enforced and maintained by men. Men want
women to be different from them in rights, wages and freedom and they impose differences on
women even with violence. Women are made to believe this difference is not coerced by
material conditions but rather a product of their nature and of mysticism. This, Guillaumin
concludes, is the root of oppression for women and racialised people. Nature is always
summoned to legitimise why the dominating group must subdue dominated and appropriated

groups. %°

2.2 How Gender Changed under Colonial Occupation

The most perceptible aspect of a cultural group is its distinctive clothing traditions. In Algeria,
and the rest of the Maghreb, the veil worn by women is entrenched in the native clothing
traditions. To an observer, the veil was singularly decisive in identifying the Algerian woman
as it separated the genders. Frantz Fanon describes the veil as symbolic of the status Algerian
women held in their society, a symbol colonial France intended to destroy. The societal
structure of Algeria was tied to the veil, which compelled the colonial administration of France
to pursue its destruction to dismantle the native Algerian society and by extension its resistance.
French colonial agents undertook the role of saviour of Algerian women who were portrayed
as humiliated and concealed by her male counterpart who had reduced her to a dehumanised
object. Therefore, to wear the veil under colonial occupation, Fanon holds, meant cultural

resistance against the values imposed by France and assimilation. ¢ Algerian men living in

57 Ibid., at 220
%8 Ibid., at 221
%9 Ibid., at 222-224
8 Frantz Fanon, A Dying Colonialism, Haakon Chevalier (tr) (New York: Grove Press, 1965) at 35-39
26



France were challenged incessantly if their wives wore the veil; either he admitted his wife was
indeed covered, or he exhibited her uncovered and thereby unwillingly conformed. If the
Algerian was an intellectual, Fanon posits, and did not conform and share commonalities with
the French, his nature as an Arab was the reason. No matter what the Algerian did, his inferior
nature would impede his progress. If the colonised subject did not adapt to the West, the French

would with indignation admit that ‘Islam holds its prey.’

Fanon asserts that while Algerians viewed the veil as a means to resist the occupation and to
maintain their distinct national identity, the French attached religion and fanatical connotations
to it. When an Algerian woman unveiled herself, she did not just unveil her own physical body,
but the entirety of Algeria laid bare for France according to Fanon. The unveiling of women
confirmed to the French that Algerian women were indeed the key to disassemble Algerian
society. The veil did not only frustrate the coloniser due to its symbolic status, but it also
frustrated them because it prevented French men from realising their exotic fetishization of the
mystified Algerian women. Aside from this rhetoric being overtly fetishizing, it was also
violently misogynistic. To unveil the Algerian woman was a means to break her resistance,
coerce her into unfolding her secrets and making her a possession. Fanon summarises the
experience of the French in the following way: ”This woman who sees without being seen

frustrates the coloniser.” 5!

Fanon delves into the psychological nature of the coloniser concerning native women. The
European man experienced frustration and aggressiveness when denied, what they felt they
were entitled to, namely, the uncovered Algerian woman. Referring to Jean-Paul Sartre’s
observation of an unconscious ‘aura of rape’ surrounding Jewish women, Fanon recalls French
troops breaking into Algerian villages to plunder property and assault the women. It was
precisely this history which translated to the dreams of the coloniser; in their dreams, the
unveiling of the Algerian woman also included raping her. Algerian women were not spared
from the brutality of the coloniser even in his erotic dreams since his subconsciousness

reflected the larger colonial society and all its encompassing oppression. The woman never

%1 1bid., at 41-45
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willingly engaged with the coloniser, she was conquered with brutality and sadism Fanon

asserts. 62

The veil was undoubtedly pivotal in the cultural resistance against French ideals but its role in
the armed resistance against colonialism was of equal importance. As Algerian women joined
the armed resistance, unveiling became necessary to not look conspicuous. They were able to
misguide the French soldiers who did not view unveiled, ‘westernised” woman with suspicion.
As aresult, the female resistance fighter would likely carry grenades, bombs, and revolvers in
her handbags. The utilisation of the veil was astute as Algerian women resumed veiling once
their strategies became known to their adversary. Instead of baring themselves to deceive
soldiers, they began veiling to conceal the guns, grenades and bombs attached to their bodies.
63 Fanon surmised the participation of Algerian women in the struggle refuted the view held by
Europeans concerning Arab women. How can the veiled woman be silenced and cloistered

when she engages with the enemy on the same terms as her male counterparts? %

2.2.1 National Liberation Before Sex Liberation

In Palestine, women’s resistance emerged in tandem with the British Mandate’s plan to create
a state for European Jews in Palestine. An initial predicament arose out of the Palestinian
women’s movement, wherein questions concerning women'’s liberation was marginalised and
deferred in favour of national liberation. ® However, the Palestinian Intifada in 1987
proliferated a more feminist-driven agenda among Palestinian female activists who began
discussing marital age, the hijab, and the role of women in Palestine. ¢ It is important to note
that Palestinian women were at the forefront of resistance against the Balfour Declaration in

the 1920s by organising, demonstrating, aiding rebels, and taking up arms in defence of their

%2 |bid., at 45-47

8 Ibid., at 57-62

5 Ibid., at 65
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land. 67 Once Israel began its military occupation in 1967 women became responsible for the
welfare and security of their families, as it was not uncommon for Palestinian men to be held

in administrative detention indefinitely, without trial or charge.

Nadera Shalhoub-Kevorkian asserts women fought on an external and internal front. The
internal front constituted the shouldering of responsibility for their children, sick and elderly
whereas the external front was purely political and constituted participating in various national
liberation movements, be it communist, nationalist or any other ideology. %° The war of 1967
was pivotal in women’s movement as the emergence of guerrilla groups and Palestine
Liberation Organisation (PLO) ensued once it was clear that armed resistance was imperative
to liberate the land. Women's participation in guerrilla warfare and the wider national liberation
movement disrupted the existing gender roles in Palestinian society. This was generally
accepted by Palestinian society as they believed freedom from occupation entailed such
disruption. "° Historically and culturally, the private sphere constituting the home was a sanctity
for women, but this sanctity was violated by Israel through its military and settlements during
the Nakba in 1948, the following occupation in 1967 and the bombardments, massacres, sieges,
and demolitions of Palestinian homes. This forced Palestinian women to come to terms with

their private spheres being besieged by the occupation. 7

In response to the widespread sexual abuse and violence committed by Israeli forces against
women during interrogation and in imprisonment, a nationalist proverb, al-ard gabl al-ird,
meaning ‘land before honour,” embodied the then revolutionary atmosphere. Israeli occupation
changed the consciousness of Palestinian society; men and women had to be undeterred by the

risk of sexual violence and not flee their land leaving it to Israeli settlers. Shalhoub-Kevorkian

67 Shalhoub-Kevorkian, Militarization and Violence against Women in Conflict Zones in the Middle East: A
Palestinian Case-Study, at 66
8 Wing, “Custom, Religion, and Rights: The Future Legal Status of Palestinian Women,” at 336
8 Shalhoub-Kevorkian, Militarization and Violence against Women in Conflict Zones in the Middle East: A
Palestinian Case-Study, at 12
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believes the sentiment signalled to women was to remain vigilant and put national liberation

before possible feelings of shame arising from their sexual assault. She explains:

The marking of the Palestinian body and space as defining nation and honour during the
early period of the Israeli military occupation and in later stages during the first and
second Intifadas, and the militarised inscriptions of women’s bodies, land, and life, were
part of the way the military occupation operated, and therefore it was also part of

women’s resistance, philosophy, and activism. 2

2.2.2 Powerlessness Generates Abuse in Private

Thus, it is apparent to Shalhoub-Kevorkian that European colonialism, imperialism, and
inequality modified women’s existence in the Middle East. Pre-existing gender dynamics in
the colonised societies changed in the colonial encounter. Already underprivileged colonised
women had to deal with imported power structures deriving from the colonising men and
women, in addition to existing gendered violence in their interpersonal relationships. 73
Colonial conditions would even proliferate internal violence against women. Fanon has notably
described the psyche of colonised people and their subjective experiences of colonial
oppression. Pertaining to colonised men, they feel emasculated since they cannot ‘be men’ in
their desired ways coupled with having no control over the public sphere. The implications of
feeling helpless and at the mercy of colonial powers “compels” them to exert their “maleness”
in the private sphere and in their interpersonal relationships with women. Social customs,
religious beliefs and patriarchal notions of rightness are followed rigidly and fiercely protected
against the occupation. Some women might even desire these customs regardless of its inherent
sexism; they too feel protective of their culture. Adrien K. Wing calls this phenomenon a ’spirit
injury’ which translates to, in Critical Race feminism, the ‘psychological, spiritual, and cultural
effects of the multiple assaults’ on women. They feel devalued by society and culture and begin
to internalise their own inferiority. " At times, women must protect their male counterparts
from being sexually assaulted, humiliated, and abused by the oppressive state. Shelhoub-

Kevorkian recounts a story of a Palestinian woman who intervened to stop an Israeli soldier

2 |bid., at 13
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from furthering assaulting a Palestinian man forced to get naked from the waist down at a
military checkpoint. The new gender dynamics imposed by Israel made Palestinian men feel
extremely vulnerable and insecure while simultaneously emboldening Palestinian women in

their role as protectors of their nation and families. 7

Despite calls for intersectionality and for the experiences of ‘Otherised’ women to be heard in
the dominant discourse of violence against women, a significant paradigm shift has yet to
happen. Violence against women in conflict zones is still viewed through a Western lens. The
research on battered Western women in non-conflict zones is being used to understand women
who experience violence endemic to occupation and war. Furthermore, racialised women in
conflict zones are forced to choose between, what they consider, irreconcilable interests;
remain loyal to their men and nation or prioritise their own wants and needs. To choose the
latter could entail betrayal and loss of family, whereby their chance of survival becomes slim
in the extreme conditions inflicted upon them by colonialism, war, and militarisation. In non-
militarised societies such as the United States, relics of slavery has conditioned Black women

to regard their choice of personal agency as detrimental to Black manhood. 7

3. Apartheid in International Law
3.1 The Collective Persuasive and Coercive Efforts Against Apartheid

Racial policies in South Africa had routinely been on the UN’s agenda since its creation. The
General Assembly probed into the country’s racial policies as early as 1946 when the Indian
government raised concerns about the state persecution of South Africans of Indian origin.
Addressing apartheid became a regular occurrence within the UN’s many institutions and
organs. However, John Dugard explains, it found limited support among Western states and
was mainly advanced by the Second World (read Eastern bloc) and the Third World (read the

‘Global South”). The Western stance was purely pragmatic as criticism of the apartheid regime

5 Shelhoub-Kevorkian, Militarization and Violence against Women in Conflict Zones in the Middle East: A
Palestinian Case-Study, at 101-102
76 1bid., at 78-80
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in South Africa would implicate them when many of them practiced egregious crimes in their
colonies. The United States did not have any colonies, at least not in a formal sense, but Jim
Crow laws was a relic of slavery white Americans were not willing to eradicate. Consequently,
apartheid became a matter of domestic jurisdiction protected from external infringement.
Accordingly, all international scrutiny deriving from within the UN toward South Africa was
regarded by the white government as ‘interventionist® and brazen infringements of Article 2(7)

in the UN Charter. The provision declares the following:

Nothing contained in the present Charter shall authorise the United Nations to intervene
in matters which are essentially within the domestic jurisdiction of any state or shall
require the Members to submit such matters to settlement under the present Charter; but
this principle shall not prejudice the application of enforcement measures under Chapter
VII. 78

This article impeded international (read non-Western) legal efforts to intervene in South Africa
early on. A consensus on what Article 2(7) entailed was absent; South African lawyers
interpreted the human rights provisions of the Charter as unable to confer any legal obligations
upon them, hence why they could be superseded by Article 2(7). What South Africa and its
allies did not account for was the widespread publicity of apartheid’s cruelty and the
international decolonisation movement which imminently sought to eradicate colonialism,
irrespective of whether colonialist and racist states conceded or not. These developments
compelled states to choose between inviolable domestic jurisdiction and human rights. Once
most states chose the latter, the new turn in international law became palpable, making
apartheid the driving force behind a human rights-driven international law according to
Dugard. The legal significance of the Charter’s human rights provisions had long been
contested by the international community and was only clarified once the International Court
of Justice determined that apartheid, with regard to South Africa’s illegal presence in South

West Africa (Namibia), infringed on the Charter. The Court’s findings had far-reaching

" John Dugard, “The Role of International Law in the Struggle for Liberation in South Africa,” Social Justice
18, 1/2 (1991): at 83-84 https://www.]stor.org/stable/29766596
78 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI
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implications as it conveyed to the international community that human rights were not

discretional. 7 The ICJ concluded:

It is undisputed and is amply supported by documents annexed to South Africa’s written
statement in these proceedings, that the official governmental policy pursued by South
Africa in Namibia is to achieve a complete physical separation of races and ethnic groups
in separate areas within the Territory. The application of this policy has required, as has
been conceded by South Africa, restrictive measures of control officially adopted and
enforced in the Territory by the coercive power of the former Mandatory. These
measures establish limitations, exclusions or restrictions for the members of the
indigenous population groups in respect of their participation in certain types of
activities, fields of study or of training, labour or employment and submit them to

restrictions or exclusions of residence and movement in large parts of the Territory. &

The Court held the following with regard to the human rights provisions South Africa

interpreted as manifestations of ‘mere’ ideals:

Under the Charter of the United Nations, the former Mandatory had pledged itself to
observe and respect, in a territory having an international status, human rights and
fundamental freedoms for all without distinction as to race. To establish instead, and to
enforce, distinctions, exclusions, restrictions and limitations exclusively based on
grounds of race, colour, descent or national or ethnic origin which constitute a denial of
fundamental human rights is a flagrant violation of the purposes and principles of the

Charter. 8

A preceding case from 1966, initiated by Ethiopia and Liberia against the apartheid regime,
similarly questioned South African government’s obsolete authority in South West Africa
derived from the League of Nations Mandate. The ICJ made an important statement on the

nexus between law and principles of morality in its judgement.

8 Dugard, “The Role of International Law in the Struggle for Liberation in South Africa,” at 84-85
8 |_egal consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970), Advisory Opinion of 21 June 1971, I.C.J. Reports
1971, p. 16, para 130
81 Ibid., para 131
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Throughout this case it has been suggested, directly or indirectly, that humanitarian
considerations are sufficient in themselves to generate legal rights and obligations, and
that the Court can and should proceed accordingly. The Court does not think so. It is a
court of law, and can take account of moral principles only in so far as these are given a
sufficient expression in legal form. Law exists, it is said, to serve a social need; but
precisely for that reason it can do so only through and within the limits of its own

discipline. Otherwise, it is not a legal service that would be rendered. 8

As the spearhead of the global community, the UN went from persuading South Africa into
changing its racial policies to coercing South Africa to reconsider. Most of the international
coercive measures against apartheid was undertaken by the General Assembly; Resolution
1598 (XV) in 1961 called for unspecified individual and collective action to expediate the end
of apartheid. 8 A year later, Resolution 1761 (XVI1I) clarified what those actions entailed:
Breaking off diplomatic relations with South Africa, closing ports to all vessels flying the South
African flag, boycotting all South African goods, and refraining from exporting goods,
including all arms and ammunition, to South Africa and more. 8 Granted the UNGA’s
resolutions were not legally binding and only had a recommendatory character as prescribed in
Articles 10-14 in the UN Charter. Carola Lingaas posits the many popular resolutions
condemning apartheid in the General Assembly still marked an opinio juris within the
international community. & Furthermore, the Security Council made their own
recommendations to terminate the supply of arms and military equipment to the apartheid
regime as South Africa ‘seriously disturbed’ international peace. The resolutions in the Security
Council were recommendatory prior to the Soweto uprising in 1976-1977. After that, the
Council was able to enforce an arms embargo. Resolution 418 marked a pivotal moment in the
international movement against apartheid South Africa as the resolution ‘strongly condemned’

South Africa, deemed apartheid to be a threat to international peace according to Article 39 of

82 South West Africa Cases (Ethiopia v. South Africa; Liberia v. South Africa) Second Phase, Judgement of 18
July 1966, 1.C.J. Reports 1966, p. 6, para 49
8 Dugard, “The Role of International Law in the Struggle for Liberation in South Africa,” at 85
8 UNGA Res 1761, ‘The policies of apartheid in the Government of the Republic of South Africa’ (adopted 6
November 1962, A/RES/1761/XVII))
8 Caroline Lingaas, “The Crime against Humanity of Apartheid in a Post-Apartheid World,” Oslo Law Review
2,2 (November 2015): at 105 https://doi.org/10.5617/oslaw2566
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the Charter and thereby authorised Member States to take additional measures against the

regime in line with the stipulations in Chapter V1I of the Charter.

Ronald Reagan and Margaret Thatcher eventually prevented the Security Council from issuing
additional binding cohesive sanctions against South Africa by vetoing all ensuing resolutions.
However, this did not prevent Member States from effectively boycotting South Africa through
their own economic measures; The Organisation of African Unity, India and the European
Community had all undertaken some variation of economic coercion against South Africa.
Given the General Assembly’s and the Security Council’s multiple resolutions encouraging
embargoes, the UN did not admonish states for engaging in unlawful unilateral economic
sanctions. ® The international community was likely galvanised by the results of coercive
economic measures against another apartheid state, namely Rhodesia in modern day
Zimbabwe. Arms embargo and various trade and investment boycotts authorised by the
Security Council made for ungovernable conditions for the internationally unrecognised
Rhodesian state. Sanctions in addition to the Zimbabwean War of Liberation between 1964

and 1979 would end the white minority rule in the country. 8

International pressure against apartheid was mounting. Save the Western vetoes to prevent
South Africa’s banishment from the UN, the apartheid regime had effectively been pressured
into withdrawing from United Nations Educational, Scientific and Cultural Organisation, Food
and Agriculture Organisation, International Labour Organisation and Universal Postal Union.
It no longer participated in international conferences, including World Health Organisation and
International Civil Aviation Organisation. As part of South Africa’s apartheid policies, the so-
called Bantustan states were given independence and autonomy to develop separately from the
white-majority South Africa. Unsurprisingly, no one except South Africa recognised these
states; the General Assembly passed resolutions demanding Member States to not recognise

the Bantustan states, and their recommendations was heeded effectively by all. 8 One of the

8 Dugard, “The Role of International Law in the Struggle for Liberation in South Africa,” at 86-88

87 David Weissbrodt & Georgina Mahoney, “International Legal Action Against Apartheid,” Law and Equality
4 (1986): at 494 https://scholarship.law.umn.edu/faculty_articles/361

8 Dugard, “The Role of International Law in the Struggle for Liberation in South Africa,” at 89
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most interesting actions against apartheid was the adoption of International Convention against
Apartheid in Sports in 1985 by the General Assembly as a response to pervading racial
segregation among South African sports teams participating in international competitions.
Article 8 of the Convention required all State Parties to collectively prevent any ‘country
practicing apartheid’ from all regional and international sports organisations. The preamble to
the convention explicitly states participation in sports competitions alongside South African

teams was tantamount to abetting and encouraging apartheid. 8

3.2 Apartheid Becomes a Crime Against Humanity

In 1973, the International Convention on the Suppression and Punishment of the Crime of
Apartheid, the ‘Apartheid Convention,” was adopted by the General Assembly and became
binding three years later. The significance of this convention cannot be understated as it was
the very first convention to recognise apartheid as a crime against humanity. Article I of the

Convention stipulates:

The State Parties to the present Convention declare that apartheid is a crime against humanity
and that inhuman acts resulting from the policies and practices of apartheid and similar policies
and practices of racial segregation and discrimination, as defined in Article Il of the
Convention, are crimes violating the principles of international law, in particular the purposes
and practices of the Charter of the United Nations, and constituting a serious threat to

international peace and security.

The treaty defined apartheid as any racist and discriminatory practices and policies decreed
‘for the purpose of establishing and maintaining domination by one racial group of persons
over any other racial group of persons’ in Article Il. °* Prior to the Apartheid Convention, the

International Convention on the Elimination of All Forms of Racial Discrimination (ICERD)

8 UNGA Res 40/64, ‘International Convention against Apartheid in Sports’ (adopted 10 December 1985,
entered into force 3 April 1988)
% UNGA Res 3068, ‘International Convention on the Suppression and Punishment of the Crime of Apartheid
(adopted 30 November 1973, entered into force 18 July 1976, A/RES/3068(XXVII1)), art. 1 [hereinafter
‘Apartheid Convention]
% Ibid., art. 2
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had already specified apartheid and racial segregation as condemnable practices. Furthermore,
the preamble of the treaty stated ‘any doctrine of superiority based on racial differentiation is
scientifically false, morally condemnable, socially unjust and dangerous’ and ‘there is no
justification for racial discrimination, in theory or in practice, anywhere.” % State Parties to
ICERD were merely obligated to condemn apartheid, with no obligations imposed. The
arguably passive language likely prompted the necessity for supplementary conventions that
would address apartheid in a stronger manner. A few years later, the 1968 Convention on the
Non-Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity was
adopted by the General Assembly as a draft in resolution 2391 (XXIII). Article I(b) of the
convention declared ‘inhuman acts resulting from the policy of apartheid” would not be
determined by any statutory limitations. ® The response to the 1968 Convention was somewhat
contentious; some argued it was insufficient since the comprehensiveness of the apartheid
system, specifically its racist economic and political policies, were not accounted for by the
provision. % Conversely, the Apartheid Convention was believed to aberrate from the passive
language used in the preceding conventions and resolutions addressing apartheid. It ascribed a
seriousness to the crime of apartheid in an unprecedented way, especially considering Article
IV stipulates all State Parties are obligated to prosecute all persons guilty of committing the
inhuman acts prescribed in Article Il. % % Apartheid Convention, being a product of the
ideological battles fought in the United Nations during the Cold War, was regarded by the
collective West as Russian ploy against them. Furthermore, some of South Africa’s staunchest
allies in the West understood the implications of ratifying the treaty; after all, they had directly

contributed to the continuation of the apartheid regime by advocating for it and helping it. %7 %

92 UNGA Res 2106 ‘International Convention on the Elimination of All Forms of Racial Discrimination’
(adopted 21 December 1965, entered into force 4 January 1969, A/RES/2106(XX))

93 UNGA Res 2391 ‘Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes
Against Humanity’ (adopted 26 November 1968, entered into force 11 November 1970, A/RES/2391(XXIII)),
art. 1(b)

% Paul Eden, “The Role of the Rome Statute in the Criminalization of Apartheid,” Journal of International
Criminal Justice 12, 2 (May 2014), at 6 https://doi.org/10.1093/jicj/mqu024

% Apartheid Convention, art. 4

% Dugard, “The Role of International Law in the Struggle for Liberation in South Africa,” at 92

97 Lingaas, “The Crime against Humanity of Apartheid in a Post-Apartheid World,” at 89

% Weissbrodt & Mahoney, “International Legal Action Against Apartheid,” at 503-504
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Dugard, in response to critics who contend that international action, the Apartheid Convention
and the non-recognition of the ”independent” Bantustan states did not accomplish anything of
significance, asserts the white supremacist government did not concede to ’idealism’ and
’altruism.” The National Party crumbled from international pressure, the embargoes and the
coercive measures, and internal turmoil resulting from armed resistance movements by African
National Congress (ANC) and Pan-Africanist Congress (PAC). % Once the apartheid system
disintegrated in 1994, the ‘Group of Three’ or the UN treaty-monitoring body for the Apartheid
Convention was suspended alongside the Special Committee against Apartheid and the UN
Centre Against Apartheid. Contrary to the legal aftermath of World War 11, which entailed the
establishment of two international courts seeking to prosecute alleged war criminals, South
Africa decided their version of transitional justice should include ‘truth and reconciliation.” 1%
101 Consequently, no individual had ever been prosecuted for the crime of apartheid until 2021
as perpetrators were given amnesty instead. %2 In 2021, two security police officers of the
apartheid regime were indicted for their alleged involvement in kidnapping and murdering four
anti-apartheid activists in 1982. This case is known as ‘COSAS Four’ and marks the very first
apartheid indictment. 02

3.2.1 The Policies of Apartness

To make sense of the strong reaction to South Africa’s apartheid policies, it would be beneficial
to recount what apartheid warranted. Apartheid is an Afrikaans word which translates to
“apartness.” 1% Racist and segregationist policies in South Africa had been imported from
Europe through settlement and colonialism beginning in the 171 century. When the National

Party (consisting of Afrikaners) won the 1948 election, they sought to replace the existing

% Dugard, “The Role of International Law in the Struggle for Liberation in South Africa,” at 90-91

100 Theodor Meron, “Reflections on the Prosecution of War Crimes by International Tribunals,” The American

Journal of International Law 100, 3 (July 2006): at 562-565 https://www.]jstor.org/stable/4091370

101 John Dugard & John Reynolds, “Apartheid, International Law, and the Occupied Palestinian Territory,”

European Journal of International Law 24, 3 (August 2013): at 868 https://doi.org/10.1093/ejil/cht045

102 T ,yn S. Graybill, “Pursuit of Truth and Reconciliation in South Africa,” Afiica Today 45, 1 (January-March

1998): at 105 https://www.jstor.org/stable/4187209

103 Gerhard Kamp & Windell Nortje, “Prosecuting the Crime against Humanity of Apartheid: The Historic First

Indictment in South Africa and the Application of Customary International Law,” Journal of International

Criminal Justice 21, 2 (2023): at 408 https://doi.org/10.1093/jicj/mqad023

104 Arthur J. Goldberg, “The Status of Apartheid Under International Law,” Hastings Constitutional Law

Quarterly 13, 1 (1985): at 1 https://repository.uclawsf.edu/hastings_constitutional _law_quaterly/vol13/iss1/1
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forms of segregation with a comprehensive system of racial discrimination wherein
unequivocal white supremacy could prevail. 1% The pillar upon which this system rested was
the racial categorisation of individuals. South African society was divided into three distinct
groups: White, Coloured and Bantu (Black South Africans). These classifications were
pervasive and determined residence, marriage, education, public transportation, employment,
land ownership and even access to recreational facilities such as parks, swimming pools and
playing fields. Unequal opportunities were granted in the system; developed residential areas
and agricultural land were by default given to the Afrikaners. Freedom of movement did not

exist for non-Whites as they were detained and imprisoned if they did not have a permit. 1%

In response to international criticism, apartheid was presented as a ‘policy of separate
development’ by South Africa. This policy was observed by the regime when it enacted several
new ‘independent’ states, the so-called Bantustan states, where South Africa’s Black
population was forced to move to after being deprived of their South African citizenship.
Political dissidents and opposition groups such as the Communist Party and the African
National Congress were censured and restricted by the regime. Members of opposition groups
and activists were put on house arrest and indefinite detention could result in torture, forced
disappearances, and killings. The apartheid era security laws limited the judicial review powers
of courts which undermined judicial process and rule of law. 1°7 Apartheid was enforced in
South West Africa (modern day Namibia) as well; the country had been administered by South
Africa following the end of World War | when the predecessor of the UN, the League of
Nations, created the mandate system in accordance with Article 22 of the Covenant of the
League of Nations. 1% The core question of the 1971 Advisory Opinion of the ICJ was

precisely the system of trusteeship established by the League of Nations where ‘civilised’ states

105 Dugard & Reynolds, “Apartheid, International Law and the Occupied Palestinian Territory,” at 872-873

106 1pid., at 874

107 1bid., at 875

108 Alpheus Henry Snow, “The Mandatary System under the Covenant of the League of Nations,” Proceedings
of the Academy of Political Science in the City of New York 8, 3 (July 1919) at 69
https://doi.org/10.2307/1171854
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took upon themselves to govern places “inhabited by peoples not yet able to stand by

themselves under the strenuous conditions of the modern world...”” 109

3.3 The Disentanglement of the Crime of Apartheid from South Africa

John Dugard and John Reynolds write that apartheid is a ‘loaded term, saturated with history
and emotion.” International legal opposition to apartheid was undoubtedly a cornerstone in the
global struggle against white-ruled South Africa. Though what really amplified the apartheid
system’s collapse was, aside from South Africa’s own armed struggle against the Boers of
course, the global anti-apartheid movement which confronted apartheid in moral and political
terms. In 1994, when the apartheid system collapsed, the Group of Three stated apartheid did
not exist outside of South Africa because no state had asserted such. Following the second
Intifada in 2000, South African lawyers who visited the West Bank and the Gaza Strip
expressed how their visit to Palestine reminded them of their own personal experiences of
apartheid. Perhaps unexpectedly, the term apartheid was revived and used quite extensively to
describe the Israeli occupation. Correspondingly, the government of South Africa has
steadfastly referred to Israeli policies as similar to that of the National Party, specifically with
regard to the enlargement of Jewish settlements and the violent displacement of Palestinians in
East Jerusalem. Apartheid, as a legal term not strictly analogous with the South African
experience, began gaining attention in international law as UN officials, including Miguel
d’Escoto Brockmann who as the then President of the General Assembly, described Israeli
policies in the Occupied Palestinian Territories as apartheid. He stated: “We must not be afraid
to call something what it is.” 119 In recent years, Amnesty International has in a 280-page report
determined that Israel is guilty of committing the crime of apartheid against Palestinians within

Israel and in the Occupied Palestinian Territories. 11

109 League of Nations, ‘Covenant of the League of Nations,” (signed 28 June 1919, entered into force 10 January
1920), art. 22

110 Dugard & Reynolds, “Apartheid, International Law, and the Occupied Palestinian Territory,” at 867-869

11 Amnesty International, ‘Israel’s apartheid against Palestinians: Cruel system of domination and crime against
humanity,” (Research) (1 February 2022) Al-Index MDE 15/1541/2022
https://www.amnesty.org/en/documents/mde15/5141/2022/en/

40


https://www.amnesty.org/en/documents/mde15/5141/2022/en/

Years after apartheid officially ended in southern Africa, apartheid was categorised in the
Rome Statute as a crime against humanity under Article 7(1)(j). *2 Giving apartheid its own
provision in the Rome Statute demonstrated the international community’s recognition of
apartheid as an exceptionally egregious crime, and one that could not be left unmentioned by
the treaty. Carola Lingaas argues the ICC singling out apartheid provides for a wider
interpretation of the crime and its application to address contemporary issues. ** There is one
provision in particular which support the idea that the Rome Statute intended for the crime’s

universal applicability without spatial restrictions. Article 7(2)(h) reads as follows:

“The crime of apartheid” means inhumane acts of a character similar to those referred to
in paragraph 1, committed in the context of an institutionalised regime of systematic
oppression and domination by one racial group over any other racial group or groups and

committed with the intention of maintaining that regime. 14

Lingaas insists the Rome Statute has allowed for the crime of apartheid to be freed ‘from its
geographical shackles’ and therefore applicable to address systems of oppression and
domination outside of South Africa. There is a certain merit to Lingaas’ argument considering
the legislators must have intentionally kept the provision neutral with no mentions of the South
African apartheid. 1*> Admittedly, the explicit racial attribution remains, which makes quite the
predicament for proponents of anti-gender apartheid laws as they have to manoeuvre

established laws’ unfavourable disposition toward their cause.

3.3.1 Anti-Apartheid Laws: Sui Generis or Universal?
The ICJ has in the Barcelona Traction case concluded that racial discrimination entails

obligations erga omnes for Member States. The Court held the following:

In particular, an essential distinction should be drawn between the obligations of a State

towards the international community as a whole, and those arising vis-a-vis another State

112 Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002, 2187
UNTS 90), art. 7(1)(j) [hereinafter ‘Rome Statute’]
113 Lingaas, “The Crime against Humanity of Apartheid in a Post-Apartheid World,” at 93
114 Rome Statute, art. 7(2)(h)
115 | ingaas, “The Crime against Humanity of Apartheid in a Post-Apartheid World,” at 103
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in the field of diplomatic protection. By their very nature the former are the concern of
all States. In view of the importance of the rights involved, all States can be held to have

a legal interest in their protection; they are obligations erga omnes. 16

Such obligations derive, for example, in contemporary international law, from the
outlawing of acts of aggression, and of genocide, as also from the principles and rules
concerning the basic rights of the human person, including protection from slavery and

racial discrimination. 17

Lingaas posits the prohibition of apartheid logically has an erga omnes effect due to its jus
cogens status. 18 A jus cogens norm generate indisputable obligations on states to prosecute or
extradite such crimes regardless of where it has been committed, by whom, against whom and
irrespective of whether the crime has been committed in times of peace or war. '*° This is
substantiated by the International Law Commission as they have explicitly stated that apartheid
has a peremptory character. 2% Article 53 of the 1969 Vienna Conventions on the Law of

Treaties (VCLT) prescribes the following:

For the purposes of the present Convention, a peremptory norm of general international
law is a norm accepted and recognised by the international community of States as a
whole as a norm from which no derogation is permitted and which can be modified only

by a subsequent norm of general international law having the same character. *?*

Dugard and Reynolds cohesively reject the idea that anti-apartheid conventions and provisions
are obsolete to address contemporary issues. To them, the Apartheid Convention is not a relic;
the Rome Statute was adopted in 1998 and became effective in 2002, years after apartheid

116 Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain), Second Phase, Judgement of 5
February 1970, 1.C.J. Reports 1970, p. 3, para 33

117 |bid., para 34

118 I ingaas, “The Crime against Humanity of Apartheid in a Post-Apartheid World,” at 107

119 M. Cherif Bassiouni, “International Crimes: “Jus Cogens” and “Obligatio Erga Omnes,” Law and
Contemporary Problems, 59, 4 (1996): at 66 https://doi.org/10.2307/1192190

120 International Law Commission, ‘Draft Articles on the Responsibility of States for Internationally Wrongful
Acts’ in Report of the International Law Commission on the Work of its Fifty-third Session, UN GAOR 56
Sess., Supp. No. 10, at 43 (2001, UN Doc. A/56/10), at 112

21 UN, Vienna Convention on the Law of Treaties (adopted 22 May 1969, entered into force 27 January 1980,
1155 UNTS 331), para 53
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ended in South Africa, yet it included apartheid as a crime against humanity. The conclusions
Dugard and Reynolds draw regarding this development is that apartheid is a universal crime
not limited by time and space. Although the 1973 Apartheid Convention singles out racial
policies in South Africa in some provisions, Dugard and Reynolds maintain it was not the
lawmakers’ intentions to restrict its applicability elsewhere. Article | of the Apartheid
Convention states “policies and practices of apartheid and similar policies and practices of
racial segregation and discrimination” which clearly substantiate the notion that apartheid

could outside the South African context according to Dugard and Reynolds. 122 123

4. A Gendered Apartheid?

Analogous to racial apartheid, gender apartheid is a system of governance, based on laws and/or
policies, which imposes systematic segregation of women and men and may also systematically exclude

women from public spaces and spheres. 12

To understand ‘gender apartheid’ in the context of Afghanistan, the rules and regulations in the
country which could constitute ‘gender apartheid” will be explained below. Before delving into
the policies of Taliban, the meaning of gender apartheid must be further defined. Karima
Bennoune explains gender apartheid is inescapable for women, they are reminded of their lack
of agency and humanity because the system of apartheid pervades everything, all public and
private life. It is a system which authorises and generates the notion that there is an innate
difference between man and woman, one that demands the latter to be subjugated. Gender
apartheid, Bennoune posits, is analogous to racial apartheid. It is not unlike the pervasiveness
of South Africa’s system of racial discrimination. Gender apartheid in Afghanistan is
deliberate, methodological, and unjust to its core. 12> Women describe living in Afghanistan as

‘death in slow motion.’ 126

122 Apartheid Convention, art. 1

128 Dugard & Reynolds, “Apartheid, International Law and the Occupied Palestinian Territory,” at 884-885
124 Bennoune, “The International Obligation to Counter Gender Apartheid in Afghanistan,” at 24

125 1bid., at 25-26

126 Amnesty International, ‘Death in Slow Motion: Women and Girls Under Taliban Rule,” (research) (July 27
2022) https://www.amnesty.org/en/latest/research/2022/07/women-and-girls-under-taliban-rule-afghanistan/
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4.1 Where does it begin —and will it end?
Modernisation attempts occurred quite frequently throughout the 20" century in Afghanistan.
The monarch Amanullah Khan led a campaign against the old religious and feudal society by
denouncing the veil, polygamy and encouraging general education for girls and boys. His
agenda was deemed too revolutionary for the conservative rural Afghans and resulted in civil
unrest, where the modernists and traditionalists opposed each other fiercely. Once Amanullah
enacted laws to raise the age of marriage for both genders and abolished polygamy, the tribes
united against him and impelled the monarch into abdication. 2" The People’s Democratic
Party of Afghanistan (PDPA), ideologically Marxist-Leninist, replicated the reforms pushed
by Amanullah — only more ardently. A mass literacy campaign was initiated in the rural areas
coupled with comprehensive land reform programs. 2 The egalitarian socio-economic
changes were viewed as anti-religious and an unforgivable expropriation of private property
by the far-right feudal clerics. The communists had also targeted the country’s opium
production largely responsible for the world’s opium. 12° The Soviets intervened in Afghanistan
on behalf of the PDPA government to help push against reactionary incursions from within
Afghanistan (i.e., the clerics, tribal leaders, and conservatives) and foreign mercenaries armed,
funded and trained chiefly by the United States, Pakistan and Saudi Arabia. Together, this
group of Western-funded fanatics constituted the so called Mujahideen fighting against the
’godless communists.” 30 The conflict did not end in favour of the Marxist-Leninists as the
Soviet Union withdrew in 1989 and the PDPA collapsed in 1992. Left were the disoriented
Mujahideen fighters who in the absence of a common ‘infidel” enemy resorted to infighting
and a civil war ensued. 13! The factional fighting among the Mujahideen made the Taliban a

most welcome guest back into Afghanistan. This initiative was supported by the United States,

127 Huma Ahmed-Ghosh, “A History of Women in Afghanistan: Lessons Learnt for the Future or Yesterdays
and Tomorrow: Women in Afghanistan,” Journal of International Women'’s Studies 4, 3 (May 2003), at 5
https://vc.bridgew.edu/jiws/vol4/iss3/1

128 |bid., at 6
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Pakistan, Iran, and Saudi Arabia as they hoped the group’s leadership would put an end to the

civil war. 132

The Taliban’s inception and ascension to power in 1996 entailed the enaction of a rigid system
of gender apartheid where the private and public life were separated according to ‘law,” and
enforced by militants. The system was initially limited to areas the Taliban had control of but
has subsequently enveloped the entire country after August 2021. To illustrate what life before
the civil war and Taliban was like, it is important to highlight that 50 % of the students and 60
% of the teachers at Kabul University were women, 70 % of teachers and 50 % of government
workers, and almost half of doctors in the capital were women. Immediately following the first
Taliban take over, women and girls were banned from all forms of education and workspaces,
including health care workers. The socio-economic consequences were detrimental; many
women, including war widows, were unable to make a living and had to resort to street begging
for survival. 133 In addition to completely banning female doctors from practicing, male doctors
were prohibited from treating female patients under any circumstances which in turn resulted
in women suffering unnecessarily from treatable ailments. Eventually, hospitals opened wards
specifically designated for treating female patients on the premise that her closest male relatives
are present and had authorised the treatment. This constituted an additional challenge for
women whose male family members were not present or alive. Moreover, women’s health care
was obstructed as male doctors could neither see nor touch the patient. The long-term effects
of impeding on women’s access to health care included that 77 % of women in Kabul
experienced poor access to health care while 20 % reported a complete lack of health care
access. More than two thirds of Afghan women reported that their physical health had suffered
as a direct result of the restrictions. 3* Immediately following August 2021, the Taliban eased
their previous stance on female employment by allowing some women to work in health care.
Higher education for women underwent a compete upheaval as co-education was prohibited

and only female or old male educators could teach. Scientific and modern education was
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replaced by a religious curriculum. 3 As of December 2022, women have not been allowed

to attend university under any circumstances. 136

4.1.1 Women in the Peripherals of Society

The interim government in Kabul removed the preceding government’s ‘Ministry of Women’
and formed the ‘Ministry for the Promotion of Virtue and the Preservation of Vice’ in its stead.
As is evident from the name, this body is responsible for upholding dress codes. 3’ The images
which have likely shaped our perception of Afghan society and Afghan women are those of
women clad in long garments with a small mesh screen covering the eyes, or the burga. These
garments, which obstruct women’s movement and vision, have been strictly enforced by
Taliban. Women who deviate from these dress codes are punished as are their ‘guardians’, i.¢.,
her male relatives, who are obligated to ensure their female relatives are adhering to all rules
on women’s appearance in public. ¥ Despite unconditionally requiring women to dress in
accordance with the aforementioned rules, the burga is not inexpensive which makes carrying
it a matter of class. Destitute is prevalent in Afghanistan which means that women who have
no male guardians, prospects, education, or employment are forced to stay home when they
cannot afford the burga. This is a favourable outcome for the Taliban; women’s presence in
public is largely curtailed. The dress codes encompass all aspects of women’s appearances;
their nails cannot be painted, their shoes cannot make noise and their veils cannot be brightly
coloured, all to not draw the attention of men. Furthermore, male relatives must always
accompany women if they are in public. Women risk being accused of adultery, thereby
receiving arbitrary punishments if they are caught without male guardians or if they are in the
presence of non-relative male. Women’s ability to move freely is further impeded by policies

limiting transportation for women as they are not allowed to drive or ride in a taxi alone, and
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public transportation is segregated by gender. 13 The UN Special Rapporteur Richard Bennett
writes Hazara women face intersecting levels of oppression as the Taliban specifically target
them to enforce dress codes. 14 Women are completely dependent on their male guardians; to
survive, women must exist as an extension of them and be robbed of their personhood. ‘The
honour of the family, the tribe, and ultimately the nation is invested in women,’ is how Huma

Ahmed-Ghosh summarises Afghan women’s role in society. 4

4.1.2 Cultural Relativity

It is not uncommon for people to speak of the culture of Afghanistan; the dominant discourse
on the Taliban persistently disregards the cultural, ethnic, and religious heterogeneity of
Afghanistan. The Taliban, being made up of predominantly ethnic Pashtuns, recruited other
rural Pashtuns since they had successfully resisted urbanite modernisation. They sought out
those who still had their ‘village identity’ intact, Rashid Ahmed surmises. 14> Ahmed writes the
Taliban’s emergence was viewed positively by rural Pashtuns in Afghanistan as they believed

they had been marginalised during the civil war. 143

The quintessence of Pashtun culture is Pashtunwali, or the ‘code of the Pashtun’, and Sunni
Islam, specifically the Hanafi and Deobandi school of thought. A fundamental aspect in said
culture is honour which confers strict obligations on the group (the family, the tribe, the clan)
to act if ‘dishonour’ ever occurs. 4 Irrespective of the absence of one monolithic culture in
Afghanistan, Taliban regularly use cultural relativism to deflect criticism of their arcane

practices. Unsurprisingly, Afghans express frustration toward the Taliban for speaking on their
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140 Human Rights Council, fifty-fifth session 26 February — 5 April 2024, ‘Situation of human rights in
Afghanistan — Report of the Special Rapporteur on the situation of human rights in Afghanistan’ (22 February
2024, A/HRC/55/80) at 4

141 Ahmed-Ghosh, “A History of Women in Afghanistan: Lessons Learnt for the Future or Yesterdays and
Tomorrow: Women in Afghanistan,” at 2

142 Rashid Ahmed, “The Taliban: Transformation from Pashtun Nationalism to Religious Nationalism,”
Pakistan Horizon 67, 2 (April 2014) at 88 https://www.jstor.org/stable/44988688

143 1bid., at 85

144 |saac Kfir, “The Role of Pashtuns in Understanding the Afghan Crisis,” Perspectives on Terrorism 3, 4
(December 2009): at 39 https://www.]stor.org/stable/26298423

47


https://www.jstor.org/stable/44988688
https://www.jstor.org/stable/26298423

behalf, and for claiming they are the patrons of ‘Afghan culture’ and Islam. One local woman
said in an interview with Karima Bennoune that it was the culture of Taliban and not of
Afghanistan being imposed on people. *° The ramifications of cultural relativity can be
detrimental to women when discrimination against them is considered more benign because
their oppressors can invoke religion, culture, and tradition to justify misogyny. To Bennoune,
these justifications are not unlike the slave owners and racists who believed their traditional
values vindicated them. 146 The Human Rights Committee addressed cultural relativity by

stating the following:

Inequality in the enjoyment of rights by women throughout the world is deeply
embedded in tradition, history and culture, including religious attitudes. The subordinate
role of women in some countries is illustrated by the high incidence of prenatal sex
selection and abortion of female foetuses. State Parties should ensure than traditional,
historical, religious or cultural attitudes are not used to justify violations of women’s

right to equality before the law and to equal enjoyment of all Covenant rights. 4/

The UN General Assembly adopted the Declaration on the Elimination of Violence against
Women in 1993, affirming in Article 4 that “States should condemn violence against women
and should not invoke any custom, tradition or religious consideration to avoid their obligations

with respect to its elimination.” 48

4.2 The Perils of ‘Culturalising’ and ‘Otherising” \Women
Various feminist groups in the US had campaigned for the dismantlement of ‘gender apartheid’
in Afghanistan in the 1990s but without any wider success under the Clinton administration.
Once his successor, George Bush, was working to attain public support for the 2001 invasion
of Afghanistan, it did so under the pretext of protecting and saving the women and children of

Afghanistan in addition to, of course, retaliating against the Saudi-born terrorist leader Osama
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bin Laden for the terrorist attacks on September 11, 2001. This pretext was considered by some
feminist groups, in particular the Feminist Majority Foundation (FMF), as an opportunity to
meet their objective of ending women’s suffering in Afghanistan. Comparatively, other
feminists, human rights groups and activists viewed the argument of saving women as an
ostensible justification by the Bush administration to prevent declining public opinion as he
was already accused of rigging the election. *° Ann Russo insists the Bush administration veiled
the internationally recognised illegal invasion as a ‘heroic and noble’ pursuit of securing human
rights, as opposed to an illegal invasion of a sovereign country, to topple what it perceived as

a belligerent government.

President Bush continuously invoked the plight of ¢ Afghanistan’s mothers and daughters’ and
the Taliban’s miscellaneous restrictions on public and private life whenever he addressed the
American public. The Western corporate media echoed identical sentiments by depicting the
everyday life of Afghans as markedly different from American way of life. Rather than
providing the public with a contextualised understanding of the Taliban’s background, the
media concentrated singularly on cultural aspects coupled with the edicts and punishments
ordained by Taliban. Russo posits the corporate media’s coverage of the invasion resulted in
the public ignoring a wider historical and political context in favour of a cultural one.
Widespread moral outrage ensued among Americans toward the lifestyle imposed by Taliban,

not knowing their own government’s complicity in creating the group. *°

4.2.1 Save ‘Women and the Children’

The arguments utilised by the Bush administration and Laura Bush, who personally led a
campaign to free Afghan women, repeatedly invoked the concept of ‘women and children.’

Many critics viewed the rhetoric as orientalist because it deprived adult women of their agency.
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151 Unmistakably, women in Afghanistan were oppressed but the idea that they, like children,
were helpless only served to legitimise military intervention in Afghanistan. It substantiated
the contentious idea that a foreign invasion and occupation could achieve anything meaningful
for women. George and Laura Bush in the period following the invasion accredited a supposed
leap in women’s right to the foreign military presence in Afghanistan. Laura Bush declared the
following: ”Because of our recent military gains in much of Afghanistan, women are no longer
imprisoned in their homes. They can listen to music and teach their daughters without fear of
punishment ... The fight against terrorism is also a fight for the rights and dignity of women.”
152 perhaps unbeknownst to Laura Bush and likeminded feminists, equating women with
children in their supposed helplessness is a common trope in highly patriarchal and
masculinised societies undertaking the role of a benevolent paternalistic hero saving ‘women
and children’ from being mistreated by nefarious nations and wicked men. >3 Emily Rosenberg

writes:

Striving to save women and children from the grasp of barbaric, premodern men, and
then to uplift them, is a familiar theme to historians, though it seems that generations of
Americans have repetitively advanced it as fresh and unique testimony to their own

special enlightenment.

Rosenberg identifies this rhetoric as a perpetual trope in American policies as it signifies
American exceptionalism, Christian values, and Western superiority. The depiction of silent
burga-clad Afghan women seemingly awaiting the arrival of NATO forces was instrumental
in upholding US hegemonic and imperialist interests the same way Cuban women were
depicted as ‘damsels in distress’ rescued by Americans from Spanish savages. Gendered
depictions of helpless and voiceless victims fuel paternalistic nationalism which subsequently
legitimises their moral mission to save the women and children. Perhaps ironically, the opposite
side also believes they have a moral obligation to protect “their” women from the ‘infidel’ and

‘degenerate’ West. Rosenberg recognises this process as male rivalry among nations: “The
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discourse of rescue, then, may cast women as emblems or pawns in a male rivalry to determine
which men (or nations) have the power to save them, to restrict or expand the boundaries of

their lives, and to preside over how present and future social orders will be organised.” >

Male rivalry among nations is clearly illustrated during the Algerian Revolution. A singular
focus on women and their status, religion and attire became the paradigm of colonial France
and it culminated during the revolution. The National Liberation Front or the FLN (Front de
libération nationale) initiated an internal discourse regarding women in response to the colonial
discourse on women in Algeria. It was asserted that French colonisation was the root of
inequality between genders in Algeria; to free Algeria from colonial occupation necessitated
gender equality. In the years before armed resistance, native Algerian society clung to tradition
as a form of cultural resistance to France’s imported values, but the emergence of the armed
revolution made cultural resistance obsolete. As more women joined the armed resistance,
France begun their own campaign to obtain female sympathy. During the colonial coup of May
13, 1958, when the Algerian mayor was overthrown, French generals staged an event which
personated the loss of control for Algerian men. A group of Algerian women were unveiled
before a crowd and this, according to sociologist Marnia Lazreg, embodied the last step before
Algeria was consumed by France. The veil, the colonisers believed, was the last shred of
Algerian men’s control and the removal of the veil proved to Muslim natives they had lost their
land and families. What this event really symbolised, Lazreg asserts, is the sexism inherent in

the colonisers insistent upon equality and the well-being of women. 1°°

4.2.2 The Omnipresent ‘Rescue Fantasy’

Orientalist depictions of Afghan women were rampant in the mainstream corporate media; it
became evident that Afghanistan in its entirety constituted, or rather had to constitute, the
‘Other’ for the violence that would inevitably be inflicted upon them after armed intervention.

The otherness and the dichotomy between the West and Afghanistan were on account of the
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oppressive veils worn by women, notwithstanding the agency of those Afghan women who
consented to veiling themselves. The oppression, it was explained, stemmed exclusively from
Islam and its devout male believers. The dichotomy was particularly amplified by the rhetoric
that Western women, by definition, were free as they were unveiled. Consequently, the military
intervention in Afghanistan would need to unveil Afghan women to free them of their shackles.
This rhetoric was not unlike the one adopted by the French in Algeria; even then, the attire of
Algerian women and their relation to their male counterparts became a focal aspect in France’s
military and ideological campaign to ‘free’ Algerian women. % Like France, the United States
saw upon itself to achieve freedom for the subjugated women and children of Afghanistan, it
was their prerogative and duty to do so. By extension, this narrative buried the historical
involvement of Afghan women active in the resistance against the Soviet Union, United States,
and the Taliban. ¥’

The idea that some nations must fulfil what they perceive as their noble, and in some cases,
divine, purpose to intervene for the good of foreign people elsewhere is especially palpable in
the ‘civilising missions’ colonial European states conducted from the Middle Ages and onward.
History has evidenced civilising missions, besides illustrating the supposed egalitarian nature
of Christianity, coincidentally corresponded with the interests of colonialism and was
instrumental in justifying and legitimising interventions. 1 Back then, colonial nations such
as Great Britain and France would insist non-European countries lacked the independence and
sovereignty which was normally a prerequisite for nations to be protected from interference.
Additionally, the supposed lack of independence and sovereignty in the peripheries was
understood to be on account of their assumed innate inferiority. 1° In Afghanistan’s case, the
civilising mission of the NATO intervention was legitimised by the media, affirming an

existing, according to Russo, ‘rescue fantasy’ among Western men. This rescue fantasy was
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entrenched in the media coverage of Afghan women in a tangible way; it did not remotely
negate the idea of veiled Muslim women silently awaiting the arrival of non-Muslim men who
would save them from barbaric and terrorist Muslim men. Again, drawing on the comparison
between the civilising missions of European colonial states and the NATO invasion of

Afghanistan, the Americans considered themselves liberators of Afghan women and children.
160

Myopic attention to the Taliban’s view of women, cultural differences between the West and
Afghanistan and the religious practices of Muslims entailed a blatant disregard for why the
Taliban existed in the first place and how the robust support of the United States during the
Cold War was imperative in their emergence. The media unequivocally worked adjacent to the
status quo, i.e., the warmongering neoconservatives of the Bush administration, by reinforcing

the idea of the ‘Other.” Russo writes:

The colonialist move is precisely in the turn from history and politics to ahistorical
constructions of culture and gender. Rather than addressing the roots of terrorism in
global geopolitical power politics, the US’ public interest is drawn to the treatment of
women through an Orientalist lens that equates Islam with fundamentalism with the
oppression of women with terrorism. In addition, the emancipation of women is
primarily configured in terms of consumerism and individual rights, rather than in terms
of the conditions of women’s lives arising from the devastation of war, poverty,

landmines, rape and massive dislocations and migrations out of Afghanistan. 6

4.2.3 ‘Imperialist Feminism’

The Feminist Majority Foundation viewed the invasion and the Bush administration’s grounds
for the invasion as a pivot to their campaign to end gender apartheid. In fact, the group believed
they had contributed to gender inequality being considered in the American war effort in

Afghanistan. FMF’s approach to the Bush administration is criticised by Russo who believes
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the group unequivocally aligned with American hegemonic and imperialist interests. Russo
describes FMF’s activism as ‘imperialist feminism.” 62 The campaign to end gender apartheid
had uncritically aligned itself with the notion that Americans had a benevolent intention in
Afghanistan. The rhetoric used by the FMF reinforced what had consistently been perpetuated
by Europeans regarding Muslims and Arabs; the rhetoric rested on the premise that gender
oppression was unique to Islam whereas women in the United States enjoyed all forms of
freedoms. The assumption was especially deficient as Christian fundamentalism, white
supremacy and conservative Judeo-Christian values in the US limited reproductive rights for

women and enabled pervasive socio-economic inequality based on race, class and gender. 163

The stories reiterated by the FMF was by no means untrue; in fact, it was most likely factual
reports, but Russo insists the refusal to convey a fair context illustrated the group’s complicity
in bolstering American imperialism and hegemony. Furthermore, FMF‘s de facto justification
of the ‘war on terror® presented the group as indifferent to the implications of war on civilian
populations. It also presented an ahistorical picture of Afghanistan pre-Taliban to depict them
as uniquely evil rather than a by-product of American interference in the internal affairs of the
country. 64 The civil war of the 1990s resulted in widespread femicide, abduction, mass rape,
displacement, forced prostitution, alarming maternal mortality rates, famine and more. 16°
Founders of the FMF inadvertently trivialised the hardships endured by the Afghan people
when non-Taliban forces fought to hold power in Afghanistan. As they were implicit partisans
to the foreign military presence in Afghanistan, the FMF consistently attempted to whitewash
the powerful tribal leaders and warmongering ethnic factions before the Taliban, claiming
women enjoyed vast freedoms before them. Many argue the ban on female education by the
Taliban affected a miniscule elite minority in the cities whereas the rural areas already lacked
schools; it has been estimated that 90 % of Afghan women are illiterate. Charles Hirschkind

and Saba Mahmood, both professors of anthropology at UC Berkeley, ask: ”Why were the
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conditions of war, militarisation, and starvation considered to be less injurious to women than
the lack of education, employment, and most notably, in the media campaign, Western dress

styles?” 166

It was quite disconcerting for people in the West when women in Afghanistan did not unveil
themselves after the Taliban was overthrown in 2001. Palestinian-American anthropologist
Lila Abu-Lughod points to the burga, the embodiment of female oppression in Islam according
to unknowing eyes as, not a religious attire, but a local attire worn by Pashtun women in
Afghanistan. Burga symbolises female modesty and a visible separation of the binary genders.
It reinforces the idea that women belong in the private sphere in the company of family rather
than in the public sphere. Abu-Lughod refers to another anthropologist who described the burga
as a ‘portable seclusion’ where women never had to step out of the sanctity of their homes if
they covered themselves. When Taliban emerged from the religious and Pashtun supremacist
schools of Pakistan, they enforced a regional and cultural garb on everyone and gave it a
religious meaning. They subsequently eradicated the diversity of female covering which had
existed for a long time among Muslims; most women already veiled by wearing chador (longer

scarf) or hijab (modest attire). 67

Following the arrival of foreign troops in Afghanistan, American soldiers were responsible for
condemnable crimes against Afghans, including torture, arbitrary detentions, and rape. 168
Cherif Bassiouni affirms George Bush’s administration had authorised torture against alleged
terrorists arbitrarily detained in various locations throughout Afghanistan. This policy of
‘permissible torture’ allowed American service personnel to breach humanitarian international

law and evade consequences with impunity. % Again, the myopic attention given to the crimes
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of the Taliban made the FMF seemingly apathetic to the pain inflicted upon both women and
men in Afghanistan by US military. After bombing and damaging the routes used to deliver
aid to the civilian population, many organisations called for a temporary ceasefire to prevent
an existing drought from causing man-made famine, but the FMF rejected all attempts to halt
the violence despite the precarious situation. 1’ Consequently, the FMF maintained their
position adjacent to the status quo vigilantly and remained impartial of how little women
benefited from militarisation, poverty and destitute caused by endless war and ’Operation

Enduring Freedom.’

When asked to explain misogyny among the Taliban and ’Islamic fundamentalists,” political
activist Barbara Ehrenreich surmised it was as a result of a ‘global masculinity crisis’ among
Third World men at the face of women entering a previously withheld public life. The Taliban,
she suggested, hated women because their religious schools in Pakistan deprived them of a
‘potentially softening influence of mothers and sisters.’ *’* This is, according to Hirschkind and
Mahmood, the outcome of denigrating decades of war, violent ethnic conflict and pervading

poverty and finding explanations in the supposed mind of the fundamentalists. 1/

Culturalisation and otherisation of violence against women in the periphery is evident in the
case of Palestine as well. The discourse produced on the topic has birthed a dichotomy, a strict
binary, which juxtaposes those with culture and those without. The former are what Shalhoub-
Kevorkian describes as the ’cultural primitives’ living beyond the Western hemisphere and the
latter are the civilised, culture-less, and liberalised people of the West. This dichotomy is
imbedded in the minds of Westerners; abuse of women in the West is committed by a deviant
individual, not dictated by ideology and always an anomaly. Abuse of Palestinian women, on
the other hand, is perpetually dictated by culture and ideology. Culturalising the experience of

the Other is instrumental in asserting the ’Self> as the standard. 1”* Karima Bennoune argues
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systematic racism do not get culturalised, racism is recognised as a political project whereas

systematic sexism is trivialised as a cultural creation. "4

4.3 At the crossroads of cultural and imperialist violence

Many campaigns have been launched to address the abuse and oppression faced by Muslim
women at the hands of their families, Islamic regimes and clerics. The ‘War on Terror’
especially sensationalised the plight of Muslim and Arab women. One particularly successful
campaign was initiated by the network Women Living under Muslim Laws (WLUML) in 2007
called “The Global Campaign to Stop Killing and Stoning Women.” Raising awareness about
physical punishments for supposed moral and religious transgressions among Muslims was
evidently the campaigners’ raison d’atre. Interestingly, the campaign did not address the
egregious crimes committed against Muslim women caused by armed conflicts Western
governments were unequivocally complicit in. Muslim women were dying painful deaths and
saw their loved ones being brutalised by the militaries of the United States and its European
friends in Afghanistan and Irag. In Palestine, the Israeli military attacked Gaza and killed
thousands of Palestinians in their homes; many of whom were probably women being murdered

by Israeli F16s, white phosphorus and tanks. 7

Abu-Lughod argues feminist campaigns did not want to work in a politicised context, she labels
it the “NGOization” of Palestinian women’s movement where the material reality of
Palestinian women is forgotten. The Western-funded feminist campaigns were blind to the
conditions under which all Palestinians lived — the occupation, militarisation in the Occupied
Territories and the marginalisation and discrimination in Israel. Palestinian women’s rights
activists cannot exist in a depoliticised context forgetting their national commitments to a free
Palestine. Nadera Shalhoub-Kevorkian describes this as a uniquely gendered violence
otherised women or women who belong to otherised religious, ethnic, and racial groups

experience. This experience deviates from the 'normal’ gendered violence Western scholars
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base their research on, i.e., domestic relational violence and the patriarchal system of power

exclusively.

Shalhoub-Kevorkian suggests the gravity and pervasiveness of violence against women is
understated when it is detached from broader systems of power of racism, colonialism, and
occupation. Subjugation of women and their ’victimhood’ is raced, gendered, sexed, and
classed. The misplaced attention given to differences of culture and religion by Western
feminists reinforce the idea that a US military intervention can liberate, for instance, Afghan
women simply by destroying the social fabric and native cultural norms instantaneously

through unveiling women. 176

Racialised women find themselves in a conundrum of sort; they must endure the occupation’s
violence and the abuse faced in their interpersonal relationships. In the dominant discourses of
violence against women, they are considered mutually exclusive. However, violence against
women cannot be detached from its social, political, and historical context. In Palestine,
Shalhoub-Kevorkian explains, women are besieged as Palestinians and as women. 1’7 She
stresses that colonial occupation and military violence determines the life of women in a
paramount manner as it administrates the space Palestinians live and move in. In occupied
Jerusalem, a young pregnant woman was arbitrarily arrested on her way to a health clinic while
another woman, whose husband could not accompany her as he did not have a Jerusalemite ID

and risked being deported, had to drive herself to the hospital while experiencing contractions.

The individual women interviewed by Shalhoub-Kevorkian described how emasculated and
frustrated their male relatives felt when they were unable to offer any support to their wives,
mothers, and sisters as they too were restricted by the occupation. An imminent fear of being

arrested and deported from Jerusalem put an unbearable strain on many Palestinian families.

176 Nadera Shalhoub-Kevorkian, “The Politics of Birth and the Intimacies of Violence Against Palestinian
Women in Occupied East Jerusalem,” The British Journal of Criminology 55, 6 (2015): at 1187-1188
https://www.jstor.org/stable/43819350

177 Shalhoub-Kevorkian, “Militarization and Violence against Women in Conflict Zones in the Middle East: A
Palestinian Case-Study,” at 65
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178 In contempt of the research being concluded by Palestinian researchers like Shalhoub-
Kevorkian, human rights organisations interested in gender relations in Palestine seldom allow
for alternative voices to be publicised as that would deter the narrative. To identify the state of
Israel as the oppressor, tormentor and killer of Palestinian women would, Abu-Lughod affirms,

risk absolve Muslim Arab men as being the sole perpetual oppressors of women. 17°

4.4 Is International Law Inadequate to Pursue Gender Discrimination?

Karima Bennoune has made the argument that “ordinary” human rights law cannot adequately
address the pervasiveness of gender apartheid in Afghanistan. Rule of law is rendered useless
when a state steamrolls systematic dehumanisation of women through its policies, creating a
foundation of female subjugation upon which society is built. These dire circumstances,
Bennoune stresses, in conjunction with the reality of state-centred human rights treaties, make
it impossible for human rights law to adequately respond to the flagrant human rights violations
committed by Taliban. 8 International lawyers pushing for the recognition of gender apartheid
face many obstacles. One such obstacle is that unlike South African apartheid, the laws of
Afghanistan have not formally been changed by the Taliban. The de facto regime must, in
accordance with existing Afghan laws, ensure basic human rights for women, and yet the
Taliban are obviously circumventing laws and creating their own policies. 18 Undeterred by
this legal obstacle, Bennoune maintains that since the Taliban are the law, their policies must

also be viewed as the law. 182

Women’s rights are enshrined in a number of treaties and conventions, however CEDAW is
commonly referred to as the international bill of rights for women. State Parties to CEDAW
include 189 countries, including Afghanistan, which signed the Convention in 1980 during the

Marxist-Leninist government and ratified it during the Karzai’s administration in 2003. It is

178 Shalhoub-Kevorkian, “The Politics of Birth and the Intimacies of Violence Against Palestinian Women in
Occupied East Jerusalem,” at 1194-1197
179 Abu-Lughod, Do Muslim Women Need Saving? at 160
180 Bennoune, “The International Obligation to Counter Gender Apartheid in Afghanistan,” at 26
181 |bid., at 43
182 |bid., at 44
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clear that CEDAW does not allow for withdrawals, hence why the Taliban are bound by the
general principle pacta sunt servanda and the international human rights obligations
undertaken by its predecessors. 18 The Office of the High Commissioner for Human Rights
has addressed the continuity of state obligations according to ICCPR by stating that the
Convention does not contain provisions permitting termination or withdrawal, therefore State
Parties must turn to rules of customary international law prescribed in the VCLT. 8 Article
56(1) of VCLT states the following.

1. A treaty which contains no provision regarding its termination and which does not
provide for denunciation or withdrawal is not subject to denunciation or withdrawal
unless:

(a) It is established that the parties intended to admit the possibility of denunciation or
withdrawal; or

(b) A right of denunciation or withdrawal may be implied by the nature of the treaty. 8

Bennoune renounces the human rights system for using “tepid” language to describe gender
apartheid in Afghanistan and the CEDAW Committee for not adequately confronting
systematic practices of gender discrimination codified in the Taliban’s policies. 1
Additionally, she makes the argument that regular anti-discrimination norms in international
law normally targets individual abuse as opposed to addressing pervasive systems of
oppression against women. 87 Article 7(1)(h) of the Rome Statute has stipulated persecution
on the basis of gender as a crime against humanity, paralleling the designation of racial
apartheid as such. Article 7(2)(g) delineates “persecution” as the ‘intentional and severe
deprivation of fundamental rights contrary to international law by reason of the identity of the
group or collectivity.” ¥ This signals that international law accounts for pervasive,
comprehensive systems of oppression against women and considers them one of four core

crimes. However, this is evidently not enough as the UN Women Executive Director Sima

183 Shaw, International Law, at 856
18 UN Human Rights Committee (HRC), ‘CCPR General Comment No. 26: Continuity of Obligations,” (8
December 1997, CCPR/C/21/Rev.1/Add.8/Rev.1, 8)
185 VCLT, art. 56(1)
186 Bennoune, “The International Obligation to Counter Gender Apartheid in Afghanistan,” at 50
187 1bid., at 52
18 Rome Statute, art. 7
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Bahous has delineated the imperativeness of codifying gender apartheid before the Security
Council. She stated the ‘tools international community has at its disposal were not created to

respond to mass, state-sponsored gender oppression.” 18°

4.4.1 Criticism against the term ‘Gender Apartheid’

Anthony Lowstedt has conducted a comparative analysis of apartheid in South Africa, Egypt
during the Graeco-Roman period, and modern-day Israel. He concludes that apartheid is
defined by ‘domination by a racial minority.” Apartheid is distinguishable from colonialism
because the oppressive minority invades and ’indigenises’ themselves in the country and
simultaneously ensures they remain superior to the already settled indigenous racial group. A
common denominator in these states, according to Lowstedt, is that the oppressive minority
are European and possess exceptional military technologies used to subdue the majority

indigenous population. 1%

If gender apartheid and racial apartheid are juxtaposed, it becomes evident that international
lawyers and human rights advocates find themselves in a predicament trying to reconcile the
connection between gender and racial apartheid. Lowstedt addresses this predicament. He
concurs with Colette Guillaumin about the intersection of race and gender by maintaining that
race and gender are indeed man-made creations. Taliban have divided society along
’biological’ and ’pseudo-biological’ lines, but gender apartheid is not comparable to racial
apartheid as it lacks the invading racial minority-component. Members of the Taliban are
largely Pashtun, except for some outsiders from Pakistan and Arab countries, and therefore
native to Afghanistan. Women, Lowstedt adds, have never held any form of power in
Afghanistan, whereas Black South Africans controlled their country independently before the

Europeans arrived. Furthermore, given apartheid works in tandem with ethnic cleansing, e.g.,

189 UN Women, ‘Speech: The women’s rights crisis: Listen to, invest in, include, and support Afghan women,’
26 September 2023 https://www.unwomen.org/en/news-stories/speech/2023/09/speech-the-womens-rights-
crisis-listen-to-invest-in-include-and-support-afghan-women

1% Anthony Lowstedt, “Apartheid - Ancient, Past, and Present: Gross Racist Human Rights Violations in
Graeco-Roman Egypt, South Africa, Israel/Palestine and Beyond,” Vienna: Gesellschaft fiir Phinomenologie
und kritische Anthropologie, at 89-90 https://gesphka.wordpress.com/wp-content/uploads/2014/09/apartheid-

2014.pdf
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the renaming of cities and the systematic erosion of native culture and language, Lowstedt

interprets Taliban rule as something other than apartheid. *°*

4.4.2 How Would Gender Apartheid Fit in International Law?

Gender apartheid would not require a comprehensive redesign of international law. A legal
foundation for gender apartheid already exists, namely the anti-racial apartheid laws. What
gender apartheid demands from the international community is recognition and ‘sufficient
interpretative’ commitment. Bennoune is certain international apartheid conventions and
provisions only need gender inclusivity — after which they are directly applicable on gender
apartheid in Afghanistan. 1> The CEDAW Committee could be instrumental in re-interpreting
racial apartheid to allow for a gendered variation of it. What Bennoune appears to suggest is
not to simply add the word “gender” in the Apartheid Convention or the Rome Statute, but that
the CEDAW Committee, in a General Recommendation according to Article 21 of CEDAW,
presents international obligations to prevent gender apartheid derived out of CEDAW itself.
Most importantly, these obligations would be read in view of international laws against racial
apartheid. These suggestions are temporary solutions to a dire situation that demands
immediate action. Anything more onerous than this would entail strong political will. %3
General Recommendations by the CEDAW Committee have previously included suggestions
to use positive action within education and employment and to undertake measures for female
representation internationally. 1% Additionally, States could risk being held internationally

responsible if they assist or aid the Taliban in committing internationally wrongful acts. 1%

Bennoune argues once gender apartheid is recognised, perpetrators of the crime can be
prosecuted in The Hague. % This would require victims being able to claim their right to

remedy in accordance with Article 2 of ICCPR when there remains no official, internationally

%1 1bid., at 81-82

192 Bennoune, “The International Obligation to Counter Gender Apartheid in Afghanistan,” at 81-82

193 1bid., at 83-84

194 Shaw, International Law, at 282

195 Draft Articles on Responsibility of States for Internationally Wrongful Acts, with commentaries, at 66, art.
16

196 Bennoune, “The International Obligation to Counter Gender Apartheid in Afghanistan,” at 84
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recognised government in Kabul. ¥ Katherine Fortin claims that Taliban have previously
provided civilians a semblance of justice mechanisms by clearing up their own involvement in
incidents, or by investigating civilian casualties. 1 Given Taliban’s current path, many are not
convinced they can abide by the ICCPR, as that would implicate them as perpetrators of
abhorrent crimes against women. Furthermore, Taliban have yet to establish a predictable and
coherent legal framework, ergo, violence against women cannot be prevented or prosecuted.
Additionally, Taliban enables gender persecution and violence by abolishing specialised
courts, dismissing female judges, and debarring female lawyers from practicing. Legal
positions previously held by professionals have been filled by legally illiterate clerics who
admonish women seeking divorce from abusive husbands. 1*° Fortin surmises the human rights
discourse must abandon rigid legalism and embrace pragmatism. She writes that ‘engaging
with an armed group’s law provides an opening to improve it’ because the positivist approach
cannot ‘connect with real-life complexity of everyday life.” 2°° The complexity she refers to is
territories where armed groups, like Taliban, exercise governance, including creating its own

laws and policies.

4.4.2.1 Article 11(a)

Metra Mehran has identified Article 11 of the Apartheid Convention as the principal norm on
which the crime of gender apartheid can be developed. Article 11(a), stipulating the right to life
and liberty, could correspond with Taliban-sanctioned forced marriages, domestic violence,
and extrajudicial killings of Afghan women. Following the Taliban’s erosion of the legal
system of Afghanistan developed over the span of two decades, women can no longer seek
justice against their perpetrators in the current obscure legal system. Women’s shelters were

raided by militants, the battered women residing there were allegedly either forced to marry

197 The International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23
March 1976, 999 UNTS 171), art. 2

198 Katharine Fortin. “The Procedural Right to a Remedy When the State has Left the Building? A Reflection on
Armed Groups, Courts and Domestic Law. Journal of Human Rights Practice 14,2 (2022): at 393
https://doi.org/10.1093/jhuman/huab062

199 Human Rights Council, fifty-third session 19 June — 14 July 2023 ‘Situation of women and girls in
Afghanistan — Report of the Special Rapporteur on the situation of human rights in Afghanistan and the
Working Group on discrimination against women and girls’ (15 June 2023, A/HRC/53/21) at 14-15

200 1bid., at 401
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into the Taliban or sent back to their volatile spouses and families. Mehran asserts these

circumstances constitute a serious breach of Article 11(a). 2

4.4.2.2 Article 11(c)

Article II(c) concerns “legislative measures and other measures calculated to prevent a racial
group or groups from participation in the political, social, economic and cultural live” and the
“deliberate creation of conditions preventing the full development of such a group or groups.”
Rights that ensure the full development of a group include the right to work and education,
freedom of expression and more. The Taliban have notoriously reversed nearly all progress in
the field of education and employment for women. Before the complete ban of university
education for women in December 2022, women were not free to choose their majors;
agriculture, engineering or mining were exclusively for male students to study. Similar to the
South African Bantu Education Act of 1953, the Taliban seeks to reserve advanced curriculums
for male students to keep women uneducated and inferior to men. The implications of these
policies are far reaching as they perpetuate social inequality, creating major obstacles for
women. 202 Additionally, despite prevalent poverty in the country, women are restricted in
terms of seeking employment, putting pressure on a struggling economy. UN Women’s Sima
Bahous stress the humanitarian crisis unfolding in Afghanistan which disproportionately affect

women who face acute hunger. 2%

In addition to breaching Article 11(c), the ban on female employment flagrantly breaches
CEDAW and the ICCPR, both of which ensure women’s right to employment. Freedom of
expression and opinion have evidently not been observed by the Taliban as women's uncovered
faces are forbidden in public and in the media. Furthermore, activists and journalists risk

harassment and even death if they are remotely critical of the Taliban. Again, Mehran

201 Metra Mehran, “Recognition of Gender Apartheid in Afghanistan is Justified,” (Afghanistan Research
Network Reflection), Peace and Conflict Resolution Evidence Platform, School of Law, Old College, The
University of Edinburgh (May 2023): at 6-8 https://peacerep.org/publication/afghanistan-research-network-
recognition-of-gender-apartheid/

202 1bid., at 10-11

203 UN Women, ’Speech: The women’s rights crisis: Listen to, invest in, include, and support Afghan women’
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analogises the Taliban’s crackdown on political dissidents to South Africa’s ’Suppression of
Communism Act’ which authorised the government to arrest, detain, torture and murder
activists. Additionally, the ’Publications and Entertainments Act’ heavily censured and

restricted Black South Africans from enjoying their freedom of expression. 2%

4.4.2.3 Article 11(d)

Article 11(d) addresses the enforcement of racial segregation through anti-miscegenation laws,
the creation of ghettos and separate public spaces. UN Women report that women are the targets
of more than half of the 80 edicts issued by the Taliban since August 2021. 2% Immediately
following their return to power, women were instructed to stay inside as Taliban soldiers could
not be trusted to interact with women safely. 2°¢ Gender segregation in Afghanistan constitutes
a complete ban on women in public spheres, including parks, gyms and public bathhouses
which are reserved exclusively for men. The consequences of these policies have been
detrimental to women’s health as they run a higher risk of diseases associated with poor
hygiene. 27 What motivates the Taliban to exclude women is analogous to what motivated the
Afrikaner National Party to exclude Black South Africans; Mehran stresses extremist

ideologies are the catalyst to segregationist policies in both cases. 2%

4.4.2.4 Article 11(e)

Article 11(e) covers the exploitation of the oppressed group’s labour, particularly forced labour.
Women are formally prevented from working in Afghanistan, with few exceptions, yet forced
labour persist as punishment for women who are allegedly guilty of committing ‘moral crimes.’

Male employers regularly exploit female workers and, according to Mehran, some are

204 Mehran, “Recognition of Gender Apartheid in Afghanistan is Justified,” at 14
205 UN Women, ‘Women in Afghanistan: From almost everywhere to almost nowhere,” 15 August 2023
https://www.unwomen.org/en/news-stories/feature-story/2023/08/women-in-afghanistan-from-almost-
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206 < Afghanistan: Taliban tell working women to stay at home,” BBC (24 August 2021)
<https://www.bbc.com/news/world-asia-58315413> accessed May 4, 2024

207 Gabija Leclerc & Rosamund Shreeves, ‘Women’s rights in Afghanistan: An ongoing battle,” European
Parliamentary Research Service, at 8
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subjected to sexual assault or forcibly married. Families who fear the Taliban submitting their
daughters to forced labour desperately resort to sending their daughters away to neighbouring

countries like Pakistan and Iran where they risk domestic servitude and sex trafficking. 2%°

4.4.2.5 Article 11(f)

Avrticle 11(f) describes the persecution of opponents to the apartheid system. Mehran describes
female activists and protestors being systematically targeted by the Taliban; arbitrarily arrested
and detained as part of the Taliban’s authoritarian and repressive policy to silence any criticism
of their regime. 2! Amnesty International substantiates Mehran’s accounts as they issued a
public statement detailing over 60 enforced disappearances of women and the targeting of anti-

regime journalists and activists during a two-month period. 2

5. Ostracism contra Normalisation of the Taliban

5.1 ‘Love Thy Neighbour’ or Pragmatism?

According to the 2024 Crisis Group Report, the collective West’s approach to Afghanistan can
be divided into the following camps: Those who would rather forget Afghanistan and the
West’s defeat there, those who want to achieve regime change (for the umpteenth time) by
supporting opposition groups, those who can yield to regional powers (e.g., China, Russia and
Iran) by letting them take care of the “problem,” and finally, those who would use economic
and humanitarian relief as leverage until the Taliban change its discriminatory policies against

women and girls. 22

209 |bid., at 16

210 |bid., at 17

211 Amnesty International, ‘ Afghanistan: Taliban must immediately stop arbitrary arrests of journalists, civil
society activists, former government officials and those who dissent,” (March 21 2022, AI-INDEX ASA
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66


https://www.amnesty.org/en/documents/asa11/5369/2022/en/
https://www.crisisgroup.org/sites/default/files/2024-01/337-afghanistan-regional-dynamics_0.pdf
https://www.crisisgroup.org/sites/default/files/2024-01/337-afghanistan-regional-dynamics_0.pdf

Earlier this year, former Taliban spokesman Bilal Karimi, arrived in Beijing to present his
credential as an ambassador to China. He was made the official envoy to Beijing, thereby
making China the first country to do so. Following the NATO withdrawal from Afghanistan in
2021, a power vacuum had been left mostly unattended, but it appears some states are interested
in approaching the pariah government in Kabul. The Taliban reciprocate such efforts as they
are looking to break their international isolation by moving past an apprehensive and

antagonistic West to find support in their own neighbourhood. 23

It is fair to assume diplomacy with the West is today null and void. Staunch conservatism and
continual encroachment of women’s most basic rights in the country has emboldened Western
governments in their condemnation of Taliban, hence their unwillingness to recognise the
group as the de jure rulers of Afghanistan. As retribution for allowing the Taliban to overtake
the country, Afghanistan has been sanctioned by the West and the funds belonging to the
Afghan Central Bank remain frozen in Switzerland. The radical power shift in the Central
Asian country has forced regional states to make serious considerations; should they oppose
the Taliban as they had been doing in the past or should they have an open dialogue about their
mutual interests with the Taliban. Most countries in the region, including the previously hostile
governments in Moscow and Beijing, view cooperation with the Taliban as favourable as
opposed to isolating them and further deteriorating regional security. One regional diplomat,
in an interview with Crisis Group Asia, described the situation as ‘the world will not stop and
wait for Western sentiment to shift in favour of the Taliban.” One commonality the Taliban
shares with some of its neighbours is discontentment with the Washington regime. However,
this shared feeling is not the incentive for the region to "accept” the Taliban; what is an
incentive is peaceful co-existence with the group for common security and economic interests.
It is not a formal recognition, the Taliban are not afforded approval for their treatment of
women and girls, but ultimately, regional security is settled upon. It would be inconvenient to

antagonise the group over what its leaders deem ‘internal’ matters. 24
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Contemporary regional consensus is precarious and seemingly born out of necessity. It is
contingent upon the hope that Taliban will be able to maintain internal security within the group
and the state. It is important to emphasise the regional approach to Taliban is purely diplomatic
and experts warn against describing it as ‘“normalisation” because that would be an
exaggeration. A formal recognition of the regime is contingent on numerous factors, most
prominently on an inclusive cabinet. Since its formation decades ago, the Taliban consists of
exclusively men, its own members, and ethnic Pashtuns. These proposals are not welcomed by
the group as their totalitarian grip on the country necessitates keeping the state all male, all
Pashtun and all loyalists. The interactions between regional states contra Taliban are mostly
limited to questions related to security concerns, border clashes, counter-narcotics, foreign
investment, and water management. An acute concern for the region is transnational jihadist

fighters in Afghanistan revitalising militant groups within their respective borders. 215

5.1.2 Containing Contagion: Regional Security Concerns

Islamic State-Khorasan Province (1S-KP), a branch of the terrorist organisation Islamic State,
has long been active in the south of Afghanistan and Pakistan. One, perhaps covert, security
guarantee the Taliban has afforded neighbouring countries, is to vigilantly contain Islamic
militant activities within its own borders and under no circumstance allow transnational
terrorist activities, e.g., through attacks and recruitments. The Taliban’s ability to deter such
activities have been questioned as 1S-KP has attacked foreign embassies and their personnel.
A recent attack earlier this year killed more than a hundred Shia Muslim worshippers in the
city of Kerman in Iran. 2% Other belligerent groups are located in the northern parts of
Afghanistan and constitute a greater threat to Central Asian countries, Russia and China since
the militants are normally separatist Uyghurs, Uzbeks and Tajiks with obvious and worrying
ties to their native countries. The continual regional push for an ethnically diverse government

is because it could prevent stigmatisation and radicalisation. 27 It has become exceedingly

215 Ibid., at 6-7
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apparent to the de facto Afghan government that it must leash the numerous militant groups
utilising its land as a safe haven. One concern Taliban might have trouble alleviating is its
apparent soft power among likeminded terrorists. The terrorists turned government workers’
success in defeating the American empire and NATO could inadvertently vitalise dangerous

movements within other regional states. 28

5.1.3 Hopes of Restoring the Silk Road

Much of the trade being conducted on the historic Silk Routes passed through Afghanistan and
this continued well into modern times. However, the last four decades of terrorism, upheaval,
warfare, and general instability made interregional trade difficult. As the Taliban took over in
and allegedly managed to stabilise the country, Afghanistan’s neighbours are hopeful economic
cooperation can be revived, particularly concerning electricity and gas. There are mutual
benefits to conducting trade with Afghanistan; a stronger regional economy can prevent
destabilising effects directed by the West and impede the effectiveness of sanctions on
Afghanistan, Iran, and Russia. Most importantly, economic integration can impel the Taliban
leaders to comport themselves. 2° Presently, except for smaller deals and projects, the
economic revival in Afghanistan has not met Taliban’s expectations. Undiscovered but
promised natural resources make foreign investors feel uncertain, obscure financial budgets
cause for lack of transparency and the absence of legal frameworks for commercial trade and
disputes warrants unpredictability. 22° However, China has expressed ‘positive signs’ in the

economy and suggested the Taliban to ‘expand connectivity.’ 22

Foreign aid has consistently been imperative to Afghanistan’s economy but that has dwindled
since August 2021. In line with China’s development assistance globally, Beijing has been
providing Afghanistan with humanitarian assistance and economic reconstruction. Contrary to

Western engagements with aid dependent countries, China does not utilise aid as leverage to

218 Ibid., at 17
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support or coerce reforms in line with their principled approach of non-interference. Jiayi Zhou,
Fei Su and Jingdong Yuan write that while China might remind the Taliban of the need for
inclusivity, it has regards for the ‘particularities of Afghan national conditions.” 2?2 China’s
understanding of international law’s purpose and meaning emphasises state sovereignty,
largely irrespective of human rights. In a what Christopher Layne describes as a post-Pax
Americana world, it is arguably complicated to orchestrate liberal ‘humanitarian interventions’
or have the Security Council authorise economic sanctions. 22 Afghanistan’s eastern neighbour
has advocated for the international community to accept the *objective reality’ of Taliban being
in power. Additionally, China has asserted Afghanistan’s right to self-determination,
sovereignty and independence while simultaneously recognising the need for obvious change
within the government. It appears China’s position is appreciated since the Taliban has declared
China as its 'main partner’ in their efforts to reconstruct the country. But, considering the
unpredictable nature of Taliban, China and the rest of the region are not imprudent. They are
aware of their compromising position as neighbours to a volatile state; they must find a safe
balance between interacting with the Taliban without encroaching their ’national issues’ and
not subjecting their nationals and embassies to the attacks of anti-Taliban militants. 22 Unlike
regional states, critics are not convinced the terrorist group can change even as their leaders are

forced to leave their mountains and work in offices.

Human rights organisation and activists pushing for ending gender apartheid insist the
international community must use state recognition as leverage to coerce Taliban to ensure
women’s rights in education and employment. They also emphasise that humanitarian concerns
must be prioritised by providing aid through secure international organisations and civil
society. Many women’s activists in Afghanistan express frustration regarding countries

seemingly accepting the Taliban’s oppressive treatment of women by sending, for instance, all-
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male delegations to meet with Taliban representatives. Adapting to the Taliban amounts to

‘participating in gender apartheid’ according to them. 2%

6. Discussion

This study has been conducted to critically examine possibilities for a gendered variation of
the crime of apartheid despite the term’s racial and historical connotation. As evidence has
shown, women in Afghanistan have been robbed of their personhood, deprived of their human
rights and forced to exist on society’s periphery. Inspired by the international community’s
response to apartheid in South Africa, experts, activists, and feminists around the globe have
suggested the dire circumstances in Afghanistan are tantamount to ‘gender apartheid.” In light
of this, the paper sought to survey if gender apartheid can be considered analogous to racial
apartheid and if established anti-apartheid laws can be used to address systematic gender
discrimination perpetrated by Taliban. | have organised this chapter into two parts, each

correlating with the research questions outlined in the introduction.

6.1 Adopting the Legal Framework of Racial Apartheid

Many assume today that South African apartheid had always been condemned and considered
untenable by the international community. In reality, the UN was in a predicament as to how it
should respond to flagrant violations of the then infantile human rights system. Especially
during a time when powerful states in the West remained either apprehensive or sympathetic
toward South Africa. The establishment of the UN marked the incipience of universal human
rights whereby the line between ‘public’ and ‘private’ international law became blurred. In the
wake of the decolonisation movement, the UN was empowered by growing political will
among Member States and began condemning the South African regime. South African
lawyers contested UN’s criticism and accused the organisation of interfering in its domestic
affairs in violation of Article 2(7) of the UN Charter, but the 1971 Advisory Opinion of the ICJ
moved the goalposts in international law. It signified a pivotal shift toward the elevation of

human rights as suggested by John Dugard. The ICJ underwent quite a development as only
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five years prior, they made an arguably formalistic interpretation of human rights law by
holding that humanitarian concerns alone are insufficient to confer obligations on States; the
international legal framework can only guarantee human rights provided they are substantiated

by norms.

Following the creation of independent states in the Global South and the prolific exposure of
apartheid, the UN General Assembly was zealous in their commitment to pass resolutions
either condemning the apartheid regime or calling for cohesive economic measures against it.
If we juxtapose this development during racial apartheid with what some call ‘gender
apartheid’ in Afghanistan, it is evident political will among Member States was what really
compelled the UN to pursue South Africa. Moreover, as suggested by Bennoune, engagement
of previously colonised countries meant that racial discrimination and apartheid was
encompassed by the sphere of ‘public’ international human rights. Comparatively, women’s
rights have always been relegated to the sphere of ‘private’ international human rights. | do not
intend to imply the UN, or the human rights system intentionally confer less importance to
women’s rights, but compliance with human rights pertains to political will. And generally,

there is a lack of resolve among Member States concerning issues outside the public sphere.

Mayer concluded international condemnations against gender discrimination in Afghanistan
and Middle Eastern societies were rejected by the reprimanded states for constituting
unacceptable interference in their internal affairs and a form of neo-colonialism. They elude
justifiable criticism against systematic inequality by invoking cultural and religious rights
enshrined in the same human rights system that also prohibits gender discrimination. This
notion is prevalent in the Global South and affects ‘otherised” women who feel compelled to
choose between their culture and country vis-a-vis themselves. However, not all rebuttals to
Western criticism can be attributed to mere deflection. The collective West’s view of gender
oppression in Afghanistan, as delineated by Russo, mirrored similar misconceptions about
violence against women in other conflict zones, notably Palestine. Feminist organisations
working in Palestine would overlook that inherent structural gender inequalities were

exacerbated by the deeply politicised conditions of a pervasive military occupation. By
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focusing solely on cultural factors, or what Shalhoub-Kevorkian has referred to as the
‘culturalisation’ of oppression, these organisations deliberately depoliticised the experiences
of women in conflict-zones and dismissed them as purely cultural and religious. Her suggestion
explains why otherised women may feel stuck in a liminal state between two conflicting
choices; on one hand they may want to choose their personal well-being, while on the other
hand, they may feel obligated to choose their culture. Violence against women was culturalised
by the Bush administration and the media following the invasion of Afghanistan. As evidenced
by Russo’s work, veiling among Afghan women was given more attention than the
militarisation, poverty, and famine disproportionately affecting them. The myopic attention
directed toward the burqa echoed France’s sentiments during the Algerian occupation;
according to Fanon, the simple act of women unveiling had France convinced it could liberate

women and conquer Algeria.

In 1973, nearly three decades after the UN first addressed South Africa, apartheid was
recognised as a crime against humanity in the Apartheid Convention. The Apartheid
Convention was an addition to an existing corpus of international treaties and conventions on
prohibitions of racial discrimination, yet it was adopted by the General Assembly all the same.
Karima Bennoune has reasoned the convention was deemed imperative by the international
community because ordinary human rights laws could not adequately respond to the
exhaustive, abhorrent systematisation of racial policies in the apartheid system. Furthermore,
the Apartheid Convention made it incumbent on State Parties to prevent, prohibit and prosecute
perpetrators of apartheid in accordance with the principle of universal jurisdiction. The system
of apartness in South Africa was unprecedented, ergo, Bennoune contends international law
had to supplement existing laws with the Apartheid Convention. As evidenced in chapter three,
the South African government enforced racial separation to maintain white supremacy socially,
politically, culturally, and economically. When apartheid finally ended in 1994, feminist
groups in the US began framing systematic discrimination against women in Afghanistan as
‘gender apartheid.” Mayer, Bennoune and Ayoub respectively are convinced the Taliban have
enacted a system of oppression analogous to South African apartheid. Consequently, the
system deserves the appellation ‘gender apartheid’ and should be dealt with using the

mechanisms previously adopted to confront racial apartheid.
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Bennoune’s suggestion to employ legal framework developed out of racial apartheid follows a
general trend in international legal discourses toward solving contemporary predicaments using
the past success of dismantling apartheid in South Africa. This paradigm shift has been forming
the last two decades whereby the term “apartheid” has undergone a terminological evolution.
Apartheid had its genesis in South Africa’s abhorrent race relations but has since been invoked
extensively to address issues entirely unrelated to its origins. In contemporary international
criminal law discourses, experts, lawyers, and human rights organisations alike allege the state
of Israel is guilty of the crime of apartheid. Apartheid evidently evokes many emotions and
memories, certainly pertaining to the untenable policies of the racist National Party, which
explains why describing a situation as apartheid conveys the gravity of it. The Rome Statute
has omitted any reference to southern Africa and has thereby substantiated attempts to
attributing all inhuman acts resulting from policies and practices of racial discrimination to
apartheid. According to Carola Lingaas, Articles 7(1)(j) and 7(2)(h) of the Rome Statute has
created room for interpretation concerning apartheid, thereby making the crime applicable to
oppressive systems of domination everywhere. This would suggest apartheid is a universal
crime not bound by time and space. Yet, anti-gender apartheid advocates still face a legal

obstacle as the Rome Statute has maintained that apartheid is racially motivated.

In the aftermath of August 2021, UN experts, including Richard Bennett, have assessed the
situation of women and girls in Afghanistan could be equivalent to apartheid. Mayer and
Bennoune would certainly concur with such statements. The latter has described gender
apartheid upheld by Taliban as pervasive, methodological, and unjust to its core. Gender
apartheid is akin to racial apartheid, what distinguishes the two systems are principally the
ideologies of the perpetrators. As suggested by Guillaumin, there are considerable parallels
between race and gender; they are constructed out of social relations, derived out of naturalist
notions about the supposed nature of women and non-Whites. In both racism and sexism, the
dominant group seeks to assert control over marginalised groups, whether they are non-Whites
or women. Once racist and sexist societies codify social relations, to be a woman or a member
of a particular race determines one’s opportunities. South Africa divided its population along

racial lines based on a reprehensible system of racial classification intended to subjugate
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racialised South Africans. Racism was institutionalised in southern Africa, and came to
determine every person’s existence, quality of life and opportunities given that it permeated
private and public life. Since the incipience of Taliban in Afghanistan, women have suffered
as second-class citizens with many describing their existence as ‘death in slow motion.’
Women have been systematically denied their right to education, employment and health care
as demanded by the Taliban. In violation of CEDAW, a convention which Afghanistan has
ratified, the Taliban have issued decrees forcing women to abide by draconian dress codes or
risk severe retribution. The group’s archaic edicts and policies targeting women are
manifestations of specific cultural and religious views endemic to Pashtun culture and Hanafi
Sunni Islam. Seeing that Afghanistan is an ethnically, religiously, and culturally heterogenous
country, I surmise all attempts by Taliban and its supporters to propagate cultural and religious

sensitivity should be dismissed.

Proponents of anti-gender apartheid contend ordinary human rights laws are insufficient with
Mayer going as far as describing CEDAW’s language as passive. Additionally, human rights
treaties having a strong statist element could constitute a considerable challenge when the state
is the sole perpetrator of violence against women. Apartheid South Africa’s response to the
UN’s initially persuasive efforts to dismantle apartheid gives credence to Mayer’s reasoning.
The apartheid government insisted its domestic laws superseded international human rights
laws. The regime interpreted human rights norms as recommendatory. When the UN and
international community eventually interceded on behalf of racialised people in South Africa,
the proliferation of anti-apartheid treaties ensued. It was palpable to the international
community that human rights norms could not sufficiently amend racial discrimination upheld
by a state founded on systematic, unadulterated racial discrimination. The same can likely be
said about Taliban; it is evident their sexist convictions are a fundamental principle in their
envisioned governance. As already mentioned in chapter four, more than half of the edicts
passed by the Taliban target women with the purpose of preventing women from reaching
social, economic, and political parity with men. However, notwithstanding the undeniable
similarities between South Africa’s racial policies and Taliban’s gender policies, there are

differences which cannot be overlooked.
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Let us revisit Lowstedt’s definition of apartheid, that is, an invading racial minority group that
creates an apartheid system after indigenising itself and carrying out ethnic cleansing of native
culture and language. His definition would suggest that gender apartheid in Afghanistan is not
analogous to racial apartheid. Given the history of Taliban, we know they have not invaded
Afghanistan nor does the group consist of a racial minority. On the contrary, members of the
Taliban are native to Afghanistan as they are predominantly Pashtuns. The implication of
Lowstedt’s arguably formalistic interpretation of apartheid is that anti-apartheid laws cannot
be applied in the context of Afghanistan because of the specificity of the country. Had the
research included a raced analysis of Taliban’s policies, the results may have been different
knowing that ethnic minorities are systematically persecuted by Taliban, as concluded by
Richard Bennett and Amnesty International. Lowstedt’s conclusion is not without contention.
For instance, Article Il of the Apartheid Convention delineates the intention of perpetuating
racial domination through apartheid. This provision could be translatable to Taliban’s
objectives concerning women provided the word “racial” is replaced with “gender.” Moreover,
Article 7(2)(h) of the Rome Statute could unmistakably be describing Taliban policies if only

gender is substituted for race in the following way:

“The crime of apartheid” means inhumane acts of a character similar to those referred to in
paragraph 1, committed in the context of an institutionalized regime of systematic oppression and
domination by one gender group over any other gender group or groups and committed with the

intention of maintaining that regime.

If we apply the legal framework of racial apartheid to the conditions of Afghanistan, there are
considerable parallels between racial vis-a-vis gender apartheid. Considering the history,
ideology, and de facto governance of Taliban, it is not unreasonable to posit a tenet of their
raison d'etre is the preservation of absolute male domination in Afghanistan. The inevitable
consequences of their policies, which prohibit women from working, studying, and moving
freely, is that women remain subjugated, and their agency curtailed. Public punishments for
alleged moral transgressions, arbitrary detention, imprisonment of women’s rights activists,
forced disappearances of political opponents, sexual assault and forced marriages illustrate the
inhuman acts committed by Taliban. Moreover, the policies mandating gender segregation and

female subjugation suggest systematic oppression is integral to Taliban’s governance.
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Despite the appearance of antipathy toward women, Guillaumin’s analysis of men’s
appropriation of women unveil the mechanisms wherein the dominant group (read Taliban)
exploits and manipulates the dominated group (read Afghan women) as assets to improve their
own conditions. For instance, women were initially prevented by Taliban from studying
advanced curriculums at university as they were reserved for men only. The implications of
relegating women to curriculums traditionally considered suitable for them are detrimental to
equality. It perpetuates inequality as men progress to higher-paying jobs and positions of
authority without competition from women. The recent ban on higher education for women
demonstrate just how despotic and cruel the regime is to women and girls. Evidently, the
Taliban need women to ensure men enjoy privileged rights and conditions. The appropriation
of women’s class, as described by Guillaumin, has developed into a societal phenomenon in
Afghanistan. Appropriation is unmistakably institutionalised and perpetuated by Taliban.
However, the material reality of Afghanistan also diverges from the theoretical framework
presented by Guillaumin in that women who defy conforming to their default role are punished
by their male relatives and the state. Additionally, men are decreed by the state to punish
women who refuse to give way. WWomen are subjected to severe repercussions in the form of
sexual violence and public punishment ordained by Taliban. The discriminatory policies issued
by the state makes no reference to the perceived nature of women; they are instead articulated
through a religious lens. However, Taliban’s misogynistic ideas are deeply ingrained in the
gender norms of Pashtun culture. Considering that gender norms reinforce gender roles which
are inherently naturalistic, the policies of Taliban have explicit elements of naturalist notions

as presented by Guillaumin.

There are compelling political and moral motives to advocate for an international recognition
of gender apartheid. Framing the situation as gender apartheid conveys the severity of it and
could impel civil society and international organisations to pursue stronger measures against
Taliban. Adopting the language of racial apartheid signals how pervasive, violent, and archaic
the system enforced by the Taliban is. Furthermore, as stated by Bennoune, even states with
ambivalent stances could be compelled to denounce the Taliban and resist normalisation with

the group unless women are given equal rights. Additionally, states would be obligated to
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pursue individual criminal responsibility if gender apartheid is recognised as a jus cogens crime
and prescribed in the Rome Statute as a crime against humanity. Any State that would interact
with Taliban would be guilty of perpetuating gender apartheid and risk being held
internationally responsible for aiding or assisting perpetrators of a jus cogens crime. Above all,
individual criminal responsibility for perpetrators in international courts or tribunals could

finally give women justice.

Proponents of anti-gender apartheid clearly want to utilise the emotions and history the word
“apartheid” evokes. They demand the historical significance associated with apartheid to draw
attention to Afghan women being denied fundamental human rights. However, the term
apartheid is embedded in racism, colonialism, and systematic racial policies. While Mayer or
Bennoune make convincing cases regarding anti-gender apartheid, reinterpreting established
laws against racism through a gendered lens could set an obscure precedent and risk diluting
the implication of existing norms. The international human rights system contains robust
norms, including CEDAW and the Rome Statute, able to adequately address systematic
discrimination against women. These norms even account for oppression perpetuated by
culture and religion. Therefore, it could be argued solutions derived out of established anti-
gender discrimination norms would be more beneficial and expedient. The challenge seems to
lie not in the absence of sufficient international laws, but rather in garnering sufficient political
will to pursue discrimination against women. Most countries in the world are unfortunately
complicit in discrimination and prejudice against women, in varying degrees, and realpolitik
often allows them to evade scrutiny. Unless there are vested interests in securing women’s
rights in Afghanistan, the implementation of measures against gender apartheid may face
obstacles, especially considering that implementation of existing laws against gender

persecution appears to be deficient.

Gender apartheid in Afghanistan diverges from its South African counterpart since the interim
government in Kabul has not passed formal laws tantamount to gender apartheid. While the
apartheid regime possessed a coherent, robust legal infrastructure, the Taliban still relies on

decrees and edicts. However, despite being legally unsubstantiated in a formal sense, the issued
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rules are binding and enforced uniformly throughout the country. Moreover, the Taliban remain
globally unrecognised, and they have yet to enact a predictable and coherent legal framework,
thereby making women unable to seek justice under the provisions of Article 2 of the ICCPR.
Katherine Fortin contends Taliban have previously provided civilians with justice mechanisms,
yet given the current trajectory of the group, doubts persist regarding their willingness to adhere
to ICCPR when doing so would implicate them in egregious crimes against women. An
international recognition of gender apartheid may not necessarily entail indictment of Taliban
members. Gender persecution is already delineated as a crime against humanity in the Rome
Statute. While the Taliban should face prosecution for such crimes, no State Party has yet to
initiate proceedings against perpetrators of gender persecution in Afghanistan. Additionally, if
other states want to initiate proceedings against Taliban, perhaps they would prefer to employ

existing framework in international law to achieve their objective more expeditiously.

Amending existing legal frameworks to include apartheid on the basis of gender may be a
strenuous task given it requires negotiations among states. As such, it is difficult to conclude
if the regulatory framework of apartheid can be applied to Afghanistan. However, considering
Taliban’s continued impunity despite the classification of gender persecution as a crime against
humanity, perhaps the conceptual framework of racial apartheid should be extended to
Afghanistan’s context. It is possible Taliban laws are unprecedented, enough for established
anti-gender discrimination norms to be inadequate, as suggested by Bennoune and UN
Women’s Sima Bahous. If so, the recognition of ‘gender apartheid’ might proliferate political
will in the international community to recalibrate the legal framework on racial apartheid,

extend it to gender apartheid and make amends for its inefficiency in the past.

6.2 The implications of Recognising Gender Apartheid

Proponents of anti-gender apartheid advocate for a mobilised international effort akin to the
historical mobilisation against racial apartheid. Bennoune has suggested a recognition of
gender apartheid should be followed by stringent economic measures and international
isolation of Taliban. Given Taliban’s history and present despotic governance, international

organisations and governments have withheld their recognition of the group’s de facto
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authority. However, as previously detailed in chapter five, regional states have grown fatigued
with the political stalemate following the inauguration of the interim government in 2021; they
are purportedly interested in normalisation of relations with Taliban. Diplomats from regional
states are unwilling to admit they are resuming relations with the government, albeit women’s
rights activists regard all amicable interactions with the Taliban regime as aiding and abetting

gender apartheid.

Minimal commercial trade, potential future investments, and acceptance of official envoys
from Taliban are, hitherto, the extent of interactions between regional states and Afghanistan.
In light of this, it is unclear if the Taliban would be deprived of anything substantial if countries
pursued further isolation and sanctions. Widespread poverty already pervades in Afghanistan
with women being unproportionally affected by poverty on account of being prevented from
seeking employment and having no prospects. The ramifications of greater political isolation
and economic deterioration can be detrimental to an already destitute civilian population in
Afghanistan. | reckon militarisation, poverty and famine will only be exasperated. The intended
political objectives of sanctions could fail considering Taliban’s authoritarian governance,
coupled with the absence of independent media, would risk help Taliban consolidate more
power. The group would likely deflect blame onto external actors in the West seeking to destroy
the culture, religion, and society of Afghanistan. Historical precedents, for instance when the
Soviets invaded Afghanistan, illustrate how belligerent groups like the Mujahideen and Taliban
were able to garner popular support to fight against external adversaries. Therefore, sanctions
and further isolation can exploit reactionary nationalist sentiments and reinforce Taliban

authority.

In view of the fractured nature of the Security Council, the implementation of sanctions would
likely be unilateral, predominantly implemented by Western countries with insignificant trade
ties to the Taliban. Regional states are unlikely to participate in punitive economic measures,
thereby affording Taliban opportunities to circumvent restrictions through alternative trade
routes. The report by Crisis Group Asia indicates some regional states, primarily Russia and

China, seek enhanced cooperation with Taliban to navigate around Western sanctions.
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Consequently, the efficacy of sanctions is contentious when regional states seemingly have no

interest in estranged relations with Afghanistan’s interim government.

A formal recognition of gender apartheid carries dual consequences. The international
community could rectify historical misjudgements concerning Afghan women if it remains
nuanced in its approach. It should recognise otherised women are not disadvantaged based on
their gender alone, concurrent forms of oppression impact them, including class, religion, and
ethnicity. Additionally, the international community must take into account the specificity of
Afghanistan which entails gendered violence endemic to impoverishment, hostility, and unrest.
As evidenced in chapter four, the prolonged conflict in Afghanistan has caused women to suffer
disproportionately from poverty and famine. Women were subjected to femicide, abduction,
widespread sexual assault, forced prostitution, high maternal mortality rates, displacement, and

malnutrition during the civil war in Afghanistan.

Due to a perpetual state of instability, the country has been unable to recover, hence why a
recognition of gender apartheid would not spontaneously abolish all suffering of women. This
was the ostensible belief propagated by the Bush administration and its partisans, including the
FMF. Their anti-gender apartheid campaign intersected with the broader political agendas of
the status quo, as evidenced in the run up to the invasion of Afghanistan in 2001. Ordinarily
non-hegemonic feminists, aligned with hegemonic interests, and inadvertently reinforced
questionable narratives by otherising and culturalising violence against women. George and
Laura Bush respectively leveraged the plight of Afghan women to garner public support for
the intervention by framing it as a noble humanitarian mission to liberate oppressed ‘women
and children’ from Taliban rule. However, notable critic Ann Russo, contented this narrative;
she surmised it obscured the political motivations behind the invasion, masking geopolitical
interests under the guise of freedom. Moreover, the rhetoric of saving women and children
overlooked the complexities and specificities of Afghan society and the agency of its women.
Mainstream media reinforced the discourse by unreservedly emphasising cultural differences
rather than providing historical context, thereby perpetuating orientalist tropes, and ultimately

justifying the invasion.
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Today, the West are largely indifferent or antagonistic toward the Taliban. The Crisis Group’s
report delineates various approaches undertaken by the collective West toward Afghanistan,
each reflecting divergent geopolitical interests and policy orientations. These approaches range
from disengagement and regime change to conditional engagement contingent on gender rights
concessions. Fortunately for Taliban, regional states have emerged, willing to critically engage
with them. China’s role as Taliban’s principal economic partner underscores its geopolitical
motives wherein Beijing favours stability over normative considerations regarding women’s
rights. China’s non-interference doctrine and engagement with the world illustrates a shift in
global power dynamics. The West’s uncompromising stance, characterised by sanctions,
freezing of assets and diplomatic isolation, has compelled regional states to reassess their
engagement with Taliban. Threat of transnational terrorism has incentivised careful
engagement with the group, notwithstanding concerns about its policies toward women,
political dissidents, and ethnic minorities. As evidenced in chapter five, regional states eschew
formal recognition and seek to leverage economic cooperation to compel Taliban into
becoming more moderate and inclusive. But the success of this approach remains contingent
on the group’s ability to maintain internal unity and prevent the resurgence of transnational
terrorism. In view of these conditions, the implications of recognising gender apartheid are not

indicating a favourable prognosis for proponents of anti-gender apartheid.

There are two camps capable of influencing the Taliban; the West is not convinced
reengagement with Afghanistan is beneficial and regional states have clearly chosen to remain
on relatively amicable terms with Taliban. The pragmatic stance adopted by regional states
illustrates the balance between human rights aspirations and geopolitical realities or as China
put it, the ‘objective reality’ of Taliban governance in Afghanistan. The prioritisation of
regional security over human rights concerns reflects a broader reassessment in contemporary
international law, wherein state sovereignty assumes precedence over interferences in ‘internal
matters’ of states. The difference between Western and regional approaches also highlights the
challenging interplay between public and private spheres of international law. While issues of
terrorism and security are considered important within the realm of public international human

rights, women’s rights are relegated to the private realm, construed as internal matters beyond
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the purview of the international community. A similar pattern was discovered by Guillaumin
who contended that women are not considered subjects of law, hence why they are excluded

by its realm.

7. Conclusion

This paper has examined gender apartheid in Afghanistan by juxtaposing racial apartheid in
South Africa with the systematic gender discrimination perpetuated by Taliban. The research
aimed to critically study the specific conditions of Afghanistan to determine the applicability
of the legal framework developed out of racial apartheid and its implications. The findings
suggest Afghan women have been subjected to a suffocating system of oppression that
pervades their lives amid the international community’s inability to cohesively address the
disintegration of women’s rights. To conduct this research, a combination of methods was
deployed, namely black-letter law, comparative and interdisciplinary sociolegal methods. The
material used in this research included treaties, case law, journal articles, literature and reports
published by experts. Given the scope of the paper, the research surveyed Taliban edicts and

policies through an exclusively gendered lens.

So, can the regulatory framework developed out of racial apartheid be applied on gender
apartheid in Afghanistan? The suggestion to extend the legal framework developed out of
racial apartheid to address Afghanistan’s gender apartheid has been prevalent for decades.
Proponents of the cause argue that framing the situation as gender apartheid conveys its gravity
and may inspire international mobilisation to effectively address the plight of Afghan women.
While legal frameworks targeting gender discrimination already exist, most notably CEDAW,
experts contend the scale and cruelty of oppression experienced by Afghan women are
unprecedented, thereby warranting the adoption of measures akin to those undertaken by the
international community concerning racial apartheid. Though there remain some considerable
challenges to recognising gender apartheid, chiefly the absence of political will within the
international community. Anti-gender apartheid proponents are hopeful the stigma apartheid

still carries might finally compel states to act strongly against Taliban.
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So, what are the implications of recognising gender apartheid? A formal recognition of gender
apartheid would entail unequivocal condemnation of Taliban, a refusal to normalise relations
with the group unless women are granted fundamental human rights, and an obligation for
states to pursue justice for Afghan women by prosecuting perpetrators of the crime. This is
however completely contingent on the international community’s political will. Two diverging
approaches have emerged since August 2021; the collective West is largely disengaged from
Afghanistan whereas regional states have pragmatic interests in maintaining peace and
security. This leaves Afghan women without critical support from the international community.
The implications of recognising gender apartheid extend beyond merely legal considerations
as the widespread humanitarian crisis could be exacerbated by stronger economic measures
and further political isolation of the interim government in Kabul. This could inadvertently

reinforce Taliban’s authority in the country.
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