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Abstract

This thesis explores the external dimension of EU return policy from a different perspective with a focus
on the role of the principle of sincere cooperation. It departs from traditional perspectives, primarily
situated in intergovernmentalism and around the concepts of actorness, distribution of powers, external
governance, and looks at the problem from the paradigm of neofunctionalism. Moreover, the study aims
to show how soft instruments may undermine the validity of sincere cooperation within the EU's
migration governance framework. This approach provides valuable insight into the effectiveness of
instruments regulating complexities surrounding the EU's external dimension of return policy.

Through a sound analysis of existing literature and empirical data, the study aims to fill gaps in
understanding and contribute to the broader discourse on migration governance. Specifically, in the
context of cooperation on readmission with third countries, it emphasizes the imperative of continuous
cooperation and coordination between the EU and its Member States as a fundamental requirement for
policy implementation. This not only in the prevailing operational environment, but also in political and
strategic dialogue between the EU and Member States as well as with third countries to address
underlying issues and concerns. In this regard it argues for a balance between the external and internal
dimension of the EU return policy regarding its efficiency.
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1. Introduction

While capricious in its dynamics, the discourse on migration rarely changes its character, and when it
does, it often falls short to curb irregular flows.

Caught in a vicious circle, the EU has inevitably shifted its long-held political course on coherent
reception standards towards effective removals of those irregularly staying on its territory. This often-
criticized turn, at least statistically observed, has yet to yield the anticipated outcome.

In the latest introduced policy document (COM (2023) 45, final) within the realm of the New Pact on
Migration and Asylum (COM (2020) 609, final) hereinafter referred to as the "New Pact’, presented
back in 2020, the Commission adjusted its policy paradigm towards more expedite returns. The
legislative proposal to recast the Directive on common standards and procedures in Member States for
returning illegally staying third-country nationals (COM (2018) 634, final) holds one of the central
positions within the comprehensive set of reforms aimed at effective and sustainable migration
management. Recalling the successful instruments and tools in place, such as readmission arrangements,
the mechanism established by Article 25a of the Visa Code (Regulation (EC) No 810/2009), the proposal
preceding the operational return strategy calls for greater cooperation with third countries in all its
dimensions. This call echoes a parallel with the proposal in the New Pact underlining the EU’s overall
relations with third countries.

The document further acknowledges the progress made on the regional stage. Finally, it signals the close
interplay between internal and external policies, tools, and actors proposing further action in the spirit
of a Team Europe approach. While explicitly advocating for enhanced internal coordination among
Member States, it leaves a possibility of external collective action.

The thesis is constructed in the following order: Introduction to the research problem and background.
The independent section within introductory remarks elaborates the research question explaining its aim.
The next chapter includes a review and context adjusted interpretation of the selected theoretical
framework for the research problem. The third chapter seeks to complement the previous by an overview
of the relevant policy framework in the field of return. The following chapter outlines the academic and
societal relevance and sheds light on the applied methodology and data used demonstrating ethical
approval. In the conclusion, it seeks to present the results obtained and draw meaningful conclusions
that contribute to the understanding of the problem.

1.1. Aim

Through the deployment of the principle of sincere cooperation laid down in Article (4)3 TEU
stipulating that

Pursuant to the principle of sincere cooperation, the Union and the Member States shall,
in full mutual respect, assist each other in carrying out tasks which flow from the Treaties

(.)

this thesis argues that progress in dynamics of both internal and external collective action should be
equally valued and treated, if the EU is to move towards a more effective return strategy.

Thus, the thesis will delve into the exploration of the following research question:

How does the principle of sincere cooperation influence the effectiveness of the EU’s
return policy?

The terms of sincere cooperation and effective return policy require further operationalization in relation
to the EU’s capability to implement the policy. In this regard, the number of successfully implemented
removal orders over the specific period is perceived as the main reference. The case study on the



implementation of the EU measure to foster readmission cooperation with third countries under the Visa
Code mechanism shall provide for a complementary view concretizing the application of sincere
cooperation among Member States in external action and its trajectories.

The aim of this research is manifold. Firstly, it seeks to examine the nexus between the duty of sincere
cooperation and the policy on return, focusing on its external dimension, tangible over the readmission
process. Secondly, it seeks to explore the extent of utilization of the neofunctionalism theory in the
European external migration dimension. Hence, it will provide an out-inside perspective in contrast to
the predominantly deployed in-outside approach in this specific area. Given the limited academic
attention to the application of the neofunctionalism theory on external high-politics matters, particularly
within the context of sincere cooperation traditionally confined to interactions between EU institutions
(Larik, 2017), a more comprehensive exploration of the related challenges and limitations could yield
valuable insights. New views may contribute to potential refinements of the EU's return policy.

In addition, this thesis looks towards contribution to policy change by satisfying societal expectations
in forging transparent and dignified return practices, eradicating the migration narrative of far-right
populist parties, radicalization, violent extremism by upholding enhanced protection of fundamental
rights.



2. Theory and previous research

This chapter situates the conceptual framework within theoretical perspectives that guide the research.
It delves into neofunctionalism theory setting the stage for an analysis of sincere cooperation within the
prospects of the EU return policy. Drawing from these theoretical frameworks, which shed light on
cooperation and integration processes within the EU, particularly in migration policy, the study aims to
unveil the challenges in the implementation of the EU return policy.

To underpin the theoretical exploration, | conduct a sound review of existing literature covering sincere
cooperation, neofunctionalism and spillovers. Identifying gaps in the literature, the study focuses on
understanding the role of neofunctionalism and spillover effects in shaping the practical implementation
of the EU return and readmission policy.

In parallel, | observe the case-law related to the application of the principle of sincere cooperation and
relevant for the EU's return policy framework. The selected cases offer varying levels of cooperation
and outcomes, allowing the gain of insights into how concepts such as national interest, external
governance, distribution of power impact the operational dynamics of EU return policy. By integrating
theoretical insights with empirical evidence, this study aims to provide valuable insights for navigating
challenges and maximizing opportunities within the EU's return policy framework.

2. 1. Neofunctionalism and its application to the EU external migration policy

Traditionally external policies have been explored within the realm of International Relations theories,
those EU-related by utilizing the concept of actorness (Gstohl and Schunz, 2021). This thesis delves into
the unexplored, aiming to unfold the neo-functionalists” premises in the external dimension of return.
Steering away from the traditional perspective of intergovernmental collaboration in the complex policy
area, this study analyses the interplay between EU foreign policy and migration policy. It seeks to offer
a new perspective on the problem of readmission of irregularly staying third-country nationals in the
EU.

Introduced by Ernst Haas, neofunctionalism theory represents one of the oldest theories of European
integration. Originally accommodating the premise that integration in one area naturally leads to
integration in other areas, except in the case of isolated policy, it has significantly evolved since its
founding back in 1958 (Haas, 2004). This evolution primarily refers to its nature aligned to regional
integration ordinary observed through the internal policy dimensions. It further considers the
assumptions around the mechanisms of spillover.

Over time its systematic utilization shaped some of its main postulates. These include its application in
areas other than high politics, proving its applicability onto the policies achieving different goals from
economic. While its presence in external policies is rather minor, the theory has received the most
attention around the issue of enlargement. Neofunctionalism posits that supranational institutions play
a crucial role in the integration process. Building up on the theory’s comeback (Baykara, 2021),
Niemann and Bergmann (2021) have presented its systematic overview of neofunctionalism
assumptions tied to the adjusted spillover mechanism. Reflecting on the theory’s foundations, the
authors refer to “five basic assumptions” and four types of spillover.

In support of linking the empirical developments to neofunctionalism spillover mechanism, one should
understand the logics behind. Briefly, within the given context, the functional spillover refers to a strong
interplay of internal and external policies which fertilizes the ground for further integration. Political
spillover stems out from the assumption that crucial interaction among key actors fosters mutual trust



and establishes supranational legitimacy, serving as a driving force for integration. This assumption
opens a realm for moving away from the conventional approach of interest-based bargaining solutions.
In the same vein, neofunctionalists have introduced the concept of a cultivated spillover, which explains
increased integration through the accumulation of power in the hands of a single actor, usually having
the role of initiator and coordinator, often identified as an agent of integration.

The necessity to modify the current theoretical framework led to the expanded application of the
spillover concept to the realm of EU external action (Bergmann and Niemann, 2018). The scholars have
identified three catalysts for external spillover - externalization, expectations, and external events - that
together influence the externalization of certain policies. In essence, this clarifies the trajectory of further
integration propelled by the expectations of external actors and various factors situated abroad. The state
of regression, stagnation in policy development is accordingly presented as a spillback.

This study uses Bergmann and Niemann’s systematic approach towards the deployment of the spillover
mechanism. This allows to set the scene by explaining the role of the principle of sincere cooperation
from the normative and EU return policy perspective. Moreover, it serves as a starting point for the
analysis of its effects on interconnected sectors and policies.

To better understand the theory’s application on the EU’s return policy, its external dimension, in the
fourth chapter | observe the case, which shows the interplay between the actors and actions specific to
the readmission procedure. In this manner, | create patterns of sincere cooperation which | then try to
frame under the spillover mechanism.

2. 2. Principle of sincere cooperation in the EU

This section reflects on the principle’s foundations and reviews the scholarship on its significance and
practical implication in EU policymaking. It looks to deploy the pertinent case-law within the given
context and provide for the understanding of the considerable weight that the principle holds in the
implementation of the return policy abroad. Deeming the scrutinized nature of the topic discussed, the
external dimension of the return policy, this study primarily focuses on the principle’s implications
within the realm of migration governance. By assimilating and integrating insights from previous
research and case law beyond the direct field of interest it seeks to establish the links and thereby broaden
the understanding of the principle’s possible ramifications in the considered area.

The principle of sincere cooperation, as delineated in Article 4(3) of the Treaty on European Union,
stands as one of the cornerstone guiding principles in EU affairs. Pursuant to this principle

(...) the Union and the Member States shall, in full mutual respect, assist each other in
carrying out tasks which flow from the Treaties. The Member States shall take any
appropriate measure, general or particular, to ensure fulfilment of the obligations arising
out of the Treaties or resulting from the acts of the institutions of the Union. The Member
States shall facilitate the achievement of the Union's tasks and refrain from any measure
which could jeopardise the attainment of the Union's objectives.

The scholarship explores diverse angles to comprehend the nature and scope of applicability of the
principle of sincere cooperation. In line with the governance perspective, Andrade (2018) contends that
the effectiveness of the EU’s migration policy revolves around diligent coordination among the multiple
actors engaged in its drafting and implementation. Given the multitude of stakeholders involved, there
is a notable risk of potential overlaps. From his standpoint, these are especially apparent in the
negotiation of readmission agreements and the establishment of mobility partnerships.



Evaluating the EU’s actions from a normative perspective Ceccorulli and Fassi (2021) reinforce the
acknowledgement of complexities and tensions inherent to a multistakeholder environment.
Appreciating and managing these tensions is imperative for formulating EU external policies and actions
that are both effective and legitimate.

Examining the externalisation of home affairs situated around institutional and legal frameworks,
Cremona identifies and groups the primary outcomes that emerge from this dimension into four
categories. These are: external strategy development, bilateral cooperation with third countries,
capacity-building initiatives, and collaboration with and within international organizations (2011, p.
410). She further finds that significant challenges and limitations shape the progress of these areas. On
the example of the Western Balkans and European neighbourhood policy countries she notes the
evolution of the promotion of the EU standards in the respective area from the structured mechanism
applied to EU accession countries to a model of massive externalisation of the EU acquis towards third
countries. She relates the approach of substantial sectorial investments in capacity-building initiatives
with the EU’s objective to increase the synchronization of third countries” standards to those of the EU.
Transposed into the idea of stronger partnerships with third countries, this approach should result in
improved policy implementation, one of which migration is.

In their analysis of cooperation with third countries, scrutinized to development and humanitarian aid,
Erlbacher and Klamert (2019) show how the distribution of powers among the EU and Member States,
but also within the EU bodies is paramount in understanding the principle of sincere cooperation. From
an alternative perspective, with reference to the predefined competence in specific policy areas, they
provide insight into the interplay of different principles regulating competence, cooperation and
coordination among stakeholders affecting the outcome of the external action. Pertaining to the case-
law, specifically the Case C-316/91, EP v Council (Lomé Convention), which substantially addresses
the distribution of powers in a multi-stakeholder environment, they point out the potential of the concept
of complementarity for alignment between the EU and its Member States in external action. Drawing
on the judgment in the above case, they find that the principle of complementarity does not entirely
prevent Member States” prospect of discordant or contradictory measures. Coupling the principle with
the sincere cooperation and unity of external representation they argue for the prioritized EU measures
in the specific context. They explain their position with the simultaneous establishment of dual structures
for development aid or the imposition of divergent conditions on national cooperation programs, which
may challenge the cohesive effectiveness of EU action. In the same context, affirming the duty of
coordination they refer to the preventive mechanisms transposing them to the formations established by
the Council and freedom of “any useful initiative by the Commission” with the objective to “enhance
efficiency and complementarity”.

The complexity of institutional power dynamics within the EU is further clarified by legal opinions and
scholarly analyses. Embedded within the EU’s architecture, the European Council holds a pivotal
position, particularly in matters concerning the external dimension of the Union's policies. However,
while the European Council holds a significant position, it is subject to certain limitations outlined in
Acrticle 15(1) of the Treaty on European Union. As presented by Kellerbauer, Klamert and Tomkin
(2019), decisions made by the European Council within the Common Foreign and Security Policy
(CFSP) domain are inherently non-legislative. However, despite their nature, it is crucial to
acknowledge the binding effect of formal CFSP acts, emphasizing their importance. The conclusions
from Advocate General Wahl's opinion in Case C-455/14 P H v Council of the European Union situation
(2016, p. 93-94) show that general principles of EU law should be examined according to the applicable
situation. In this regard, he emphasizes the importance of the nature of the powers exercised by EU
stakeholders under the act in question. Consequently, he holds that in the case where the powers
exercised stem from Member State authorities, the defendant should be the Member State, whereas if
the powers derive from the Treaties conferring authority upon the Union, the defendant should be the
Union.



In the judgment in case C-600/14 Germany v Council the Court underscores the necessity of assessing
whether the Council breached its duty of sincere cooperation within the European Union. This
evaluation depends on scrutinizing the progress of the decision-making process delineated by the
Council, which, notably, the Federal Republic of Germany did not contest. Thus, the core of the matter
lies in discerning whether the Council, as an institution, fulfilled its obligation of sincere cooperation.

In the Case C-316/91 paragraph 26, the Court concludes that the European Union possesses a shared
competency in development assistance, which does not exclude individual or joint activities of its
members with third countries independently or alongside the Union. This underscores the collaborative
nature of EU-MS relations in international engagements, emphasizing the principle of sincere
cooperation as not an isolated obligation but one that operates within a broader framework of mutual
engagement and shared objectives. Hence, the principle of sincere cooperation should be contextualized
within the duty of cooperation for effective EU action, wherein MS and the EU collaborate with third
countries despite the absence of exclusive competence. By emphasizing the importance of understanding
the distribution of powers, this perspective clarifies how the principle of sincere cooperation influences
decision-making processes within the EU. It underscores the need for harmonization between EU-level
initiatives and actions taken by Member States to ensure the effective implementation of international
commitments. Consequently, a nuanced understanding of sincere cooperation becomes essential not
only for upholding EU prerogatives but also for optimizing the efficiency of EU action on the global
stage. Significant clarification hereto stems from the Case C 246/07, paragraph 71 where the Court
reaffirmed its position on the principle of sincere cooperation being “[...] of general application and
does not depend either on whether the Community competence concerned is exclusive or on any right
of the Member States to enter into obligations towards non-member countries [...]".

Delving into the positions that emerged within the realm of European Union studies primarily situated
around the concept of EU actorness, one encounters the fundamental notions of normative power and
economic power shaping the interaction between the EU and external partners.

Contrasting institutionalist stance with those stemming from power-based theories, focused on third
countries infrastructure, Lavenex and Schimmelfennig (2009) elaborate on the effectiveness of the EU’s
external governance. They find that where third countries exhibit higher levels of dependency, the EU
as a global power achieves a greater level of commitment to cooperation. Furthermore, the emergence
of coordination mechanisms within network governance frameworks, where the EU enjoys a high level
of legitimacy proves instrumental in compensating for the absence of traditional power structures.
Through institutionalized communication channels, the EU navigates the complexities of external
governance, fostering collaboration and compliance among diverse stakeholders. This approach reflects
a departure from traditional top-down governance models, highlighting the importance of adaptive,
networked forms of interaction in achieving policy objectives in an increasingly interconnected world.

Interpreting the “effective leadership” notion along the finding of a “leadership paradox in EU foreign
policy” by Aggestam, L., and Johansson, M. (2017, p. 1216), one could draw a conclusion of actors”, in
this case the EU’s legitimacy as a requirement for effective cooperation on readmission.

Ceccorulli and Fassi (2021, p.187) suggest that the lack of mutual recognition with respect to third
countries while focused on their own interest, limits the EU”s understanding of the migration phenomena
and consequently proper action. Furthermore, they argue that the absence of acknowledgment of the
need for internal changes poses a constraint to more efficient policy.

At its core, the effectiveness of EU external governance depends upon a multifaceted understanding of
power dynamics, dependency relationships, and the adaptive capacity of governance mechanisms. By
leveraging its power and employing revisited coordination strategies, the EU seeks to extend its
regulatory reach while fostering sincere cooperation among third countries.
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In his Opinion delivered in Case C-15/22 RF v Finanzamt G, Advocate General Medina (2023) considers
the principle of sincere cooperation in the context of the free movement of capital and development
cooperation. His findings suggest that the Member States bear the responsibility for the achievement of
the Union's tasks including the ‘negative duty’ to refrain from measures that could jeopardize the EU’s
objectives. Highlighting the complementary nature of competences between the EU and its Member
States in the realm of development cooperation, he stresses the need for reciprocity between the EU and
its Member States in this context. He then confronts the requirement for the EU and its Member States
to reinforce each other's actions and ensure efficiency in development cooperation with a lack of explicit
provisions regarding Member States” negative obligations. This approach underscores the
interconnectedness and mutual responsibilities inherent in EU governance structures, particularly
concerning areas of shared competence such as development cooperation. In the absence of explicit
negative obligations for Member States, he suggests that the principle of sincere cooperation fills this
gap by fostering reciprocity and mutual respect between the EU and its Member States.

Scholars further explore loyalty as a characteristic inherent in federal legal orders, particularly in the
context of judicial cooperation (Guastaferro, 2018). Following this course, Guastaferro (2018 p. 381)
concludes that “[...] cooperation is not a one-way obligation. It must also inform Union action.”

Klamert (2014) focuses on loyalty as a critical aspect within mixed agreements displaying it as an
additional instrument for conflict prevention, especially in scenarios where exclusivity is absent.
Through analysis of case law, he highlights the importance of loyalty throughout the lifecycle of mixed
agreements advocating for consistent cooperation among stakeholders, emphasizing that upholding
loyalty is essential for the effectiveness and stability of these agreements.

Discussing the operationalization of structural principles as “not self-enforcing”, emphasizing the need
for enforcement mechanisms in EU external relations, Chito (2018) finds judicial review more effective
compared to administrative control. Acknowledging that judicial enforcement is not yet fully realized,
he indicates a gap in the current enforcement framework. He further discovers that rules around the
process and relationships between actors are more relevant than the substantive policy content for the
principles” operationalization.
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3. Policy framework

This section analyses the Union’s changing policy attitude on returning irregularly staying migrants.
Since 2015, first through its Action Plans on Return (COM (2015) 453, final and COM (2017) 200,
final), the EU strives to improve the effectiveness of its return policy as an integral part of its migration
governance. The same objectives, notably the increase in return rate adding the strengthened cooperation
with third countries have been introduced in a new fashion in the New Pact on Migration and Asylum
(COM (2020) 609, final). The New Pact, seen as a comprehensive and integrated set of policies by
the current executive and legislature, acknowledges the need for both regulatory and internal
institutional reshape of return and readmission system. With the focus remaining on institutional
coherence, the engagement of the EU with third countries, both, countries of origin and transit is
significantly recognized.

While the great amount of the proposals, part of the new roadmap, target the current legislative
framework remains subject to implementation, the key deliverables can be situated within the return
policy’s internal operational dimension.

Within the current legal framework, the return process, as defined in Article 3(3) of the Return Directive
(Directive 2008/115/EC) encompasses the procedures and mechanisms established by EU Member
States for the lawful and orderly return of third-country nationals who are staying illegally within their
territories. Under the Return Directive, the return process includes several key components. One of them
refers to removal and readmission in case those ordered to leave the territory of Members States do not
comply with their return decision. Subject to a concrete case review, the removal process may involve
coordination among Member States or cooperation with third countries for readmission purposes, as
outlined in Recital 19 of the Return Directive.

The central focus of this research revolves around the transnational nature of the return process,
addressing its external dimension from the perspective of readmission. Given the intricate nature of
(forced) return processes involving third countries, the study directs its attention towards examining
cooperation on readmission between the EU and third countries going beyond its operational aspects. It
primarily observes coordination among the Member States and EU as a pre-condition for efficient
readmission procedure. Under this framework the cooperation encompasses various tangible
components, including the responsiveness of third countries, the organization of identification missions,
and the timely issuance of travel documents as foreseen by readmission arrangements. Additionally, the
study explores the facilitation of return operations and the establishment of dialogue mechanisms on
readmission. With a focus on the timeframe spanning from 2019 to 2024, this study examines the
implications of some recent legislative and policy changes, while also considering relevant
developments from 2015 onwards.

To begin with, it is essential to recognize that returns are an integral part of the migration policy
framework within the area of freedom, security, and justice in the EU. Consequently, the returns
governance is rooted in the legal foundations primarily outlined in Articles 4 and 79 of the Treaty on
the Functioning of the European Union and strictly defined by the provisions set forth in the Return
Directive (Directive 2008/115/EC).

These legally binding provisions, reflecting the shared competence environment, establish the EU's
competence to develop a common immigration policy aimed at efficient migration management.

Under this legal basis, the EU institutions, namely the European Parliament and the Council, are
empowered to adopt measures in several key areas relevant to returns. The EU may conclude agreements
with third countries for the readmission of third-country nationals who do not meet the conditions for
entry or residence in Member States. Furthermore, the EU can establish measures to support Member
States in promoting the integration of legally residing third-country nationals within their territories.
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Importantly, while the EU has competence in certain aspects of migration policy, Member States retain
the right to determine the admission of third-country nationals seeking residence in their territories
subject to their national security policy.

Figure 1: Annual number of return decisions and effective return for the EU27+ area (in
thousands)

424 440
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l 55
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m Third country nationals ordered to leave m Third country nationals returned

Data source: European Parliament Briefing — Towards a common EU system for returns (2024, p. 2)

The statistical data showcased in Figure 1 offers valuable insights into the dynamics of policy
implementation. It shows the discrepancies between return decisions and effective returns, which
indicate challenges in the execution of return decisions. Observation of trends on a number of return
decisions and effective returns from the EU since 2013 over the years gives rise to the problem of the
effectiveness of the EU return policy, which might lie in its transnational, external dimension.

The legal basis for readmission cooperation found in Recital 7 of the EU Return Directive empowers
the EU and Member States to cooperate with third countries to facilitate the return of illegally staying
third-country nationals. Article 18 of the Return Directive further specifies the governance on
readmission perceiving the cooperation with third countries for readmission purposes as a prerequisite
to “achieving sustainable return”. The Directive, including the recast proposal requires Member States
to take all necessary measures to establish effective readmission procedures with third countries,
including the conclusion of readmission agreements or arrangements. Additionally, Article 9 of the EU
Return Directive addresses the practical aspects of readmission cooperation. It requires Member States
to identify third-country nationals ahead of expulsion.

In practice, the absence of identification documents leads to cooperation with a country of origin or last
residence aiming at the issuance of travel documents for the purpose of readmission. Overall, Article 18
of the Return Directive is instrumental in shaping the governance of readmission within the EU's
migration policy framework.

Considering the above, it follows that in the context of foreign policy, the external dimension of returns
involves engaging with third countries to facilitate readmission agreements and address the root causes
of migration, including through diplomatic efforts, cooperation, and development assistance.

In this regard, it is worth to highlight the most recognizable instruments of the EU's external action on
returns: readmission agreements and arrangements with third countries.

Challenged by the negligence of the international customary law by third countries in this domain, to
increase the level of cooperation the EU applies a comprehensive toolbox going beyond the strict returns
area, such as the implementation of Article 25a of the Regulation (EC) No 810/2009 (Visa Code).
Widely observed, the EU's external action on migration aims to manage migration flows, address root
causes, and foster cooperation with third countries, while also considering broader foreign policy
objectives.

13



The latest policy developments reflect a notable transformation in the legal framework and strategic
approach towards achieving more efficient returns. In response to the imperative of enhancing the
current situation, the European Union has seen a series of proposals, including the recasting of the Return
Directive, implementation of targeted visa measures and introduction of the “Voluntary strategy on
return”, including the vision towards an “Operational strategy for more effective returns”. The revised
toolbox is greatly embedded into the comprehensive framework on migration and asylum- New Pact on
Migration adopted in 2020.

In a series of resolutions, the European Parliament agreed on the need to improve the effectiveness of
the EU's return policy, highlighting that it should be linked not only to the EU's return rate, but also to
the sustainability of returns and respect for fundamental rights (Briefing on recasting Return Directive,
2021).

While both, the in-force Directive and recast proposal emphasize the importance of cooperation with
third countries, the proposal provides more detailed provisions and guidance on how such cooperation
should be carried out, aiming to enhance the effectiveness and consistency of return procedures across
the EU. In the spirit of a Team Europe approach, a close interplay between internal and external policy,
tools and stakeholders should be promoted. In this regard, the proposal promotes the new actors such as
the EU Return Coordinator, a high-level network on returns, and extended Frontex”s mandate.

The recast proposal makes clear that operational objectives would require the joint work of Member
States, the Commission and Frontex in cooperation with the European External Action Service (EEAS)
and EU Delegations, as necessary on focus areas where collective actions are needed, in a spirit of
solidarity and practical cooperation.

Although the recent strategies and proposals do not directly address the application principle of sincere
cooperation, the operational strategy for more effective returns emphasizes the importance of sincere
cooperation between Member States and the EU in the external dimension in several ways. These
include: building partnerships with third countries to facilitate returns, including through action plans
with priority countries, while linking readmission cooperation and visa policy. Moreover, the strategy
aims at increased coordination and joint communication. By emphasizing these aspects, the operational
strategy for more effective returns underscores the significance of sincere cooperation between Member
States and the EU in the external dimension to achieve common goals in migration management and
return policies.

Conducting an impact assessment as an accompanying evaluation of the proposal’s substance, the
European Parliamentary Research Service (EPRS) has prompted concerns regarding the potential
efficacy of the proposed changes (2020, p. 13). This assessment, contrary to the Commission's
assertions, highlights a lack of compelling evidence supporting the claim that the proposed amendments
would enhance the efficiency of return mechanisms. Furthermore, the EPRS study identifies a disparity
in understanding regarding the external dimension of EU return policy. Emphasizing the primacy of
informal instruments within this dimension, it refers to binding and non-binding arrangements on
readmission as the main tools for the optimization of international cooperation in the EU's efforts to
effectively manage returns.

In the same vein, the Special Report on EU readmission cooperation with third countries conducted by
the European Court of Auditors (2021), employing the "effective return rate™ as an indicator, discovers
areas for improvement and describes the limited progress in concluding readmission agreements
compared to the more flexible non-binding arrangements. It identifies shortcomings in strategic
coordination between the Commission and Member States and calls for better synergy to facilitate
negotiations with third countries. While the European Court of Auditors' report primarily emphasizes
the effectiveness of EU actions in facilitating readmission cooperation with third countries, hinting at
the conclusion of 18 legally binding agreements, the notion of "sincere cooperation™ is implicitly present
in the assessment.
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Within the academic discourse on the policy implementation around the security-development nexus,
Chandler (2007) highlights a phenomenon where institutions may prioritize superficial or symbolic
actions, such as internal reorganization, over substantive engagement with policy issues. This
observation reflects the current state of EU return policy embedded into broader discussions on
organizational inertia, where institutions may engage in activities that create the appearance of
addressing challenges while avoiding the complexities and uncertainties inherent in substantive policy
work.

3.1. The EU’s toolbox for effective returns

Within the framework of the EU toolbox for effective returns, aligned with the Return Directive, it is
imperative that cooperation on readmission is conducted in a humane and dignified manner, while
steadfastly upholding the principles of legality, proportionality, and respect for fundamental rights.

Addressing the EU’s external migration dimension focused on the EU’s increased resort to soft law,
Molinari (2022) explores the impact of informal readmission arrangements on the distribution of powers
within the European Union. While soft law is typically associated with increased transparency and
stakeholder participation, Molinari finds that its use in the field of readmission is primarily beneficial
due to its flexibility in negotiations. However, this strategic use circumvents crucial procedural and
constitutional safeguards, undermining the rule of law. Following the Court's uncertain jurisdiction on
soft law, she warns about challenges in ensuring the accountability of the policymakers (p. 32). On the
other hand, Santos Vara and Pascual Matellan (2022, p. 39) advocate for the use of soft law in crises,
where avoiding complex decision-making procedures is deemed necessary for enhancing the
effectiveness of the return policy.

Adam and Trauner (2019, p. 270) examine the EU's migration policy dynamics concerning Ghana and
broader externalization strategies. They highlighted the importance of readmission agreements as
catalysts for achieving the EU's migration objectives. They pointed out the significant role played by
third parties, often acting as implementing partners, in realizing these objectives. Considering
achievements resulting from the enhanced administrative capacities including increased awareness of
migration on regular migration, they indicate a shortfall related to tangible results concerning the
forcible return. This disparity underscores a significant gap between policy aspirations and actual on-
the-ground outcomes. The assessment suggests that sustained development aid may have a long-term
influence on continuous engagement and behaviour of Ghanaian actors, potentially leading to greater
cooperation, even in sensitive areas such as forcible return.

In the realm of scholarly discourse, differing perspectives emerge regarding the utilization of soft law
mechanisms in the context of return policy and its efficiency. Conversely, contrasting viewpoints are
presented by Slominski and Trauner (2020), who observe the case of the Joint Way Forward agreement
(JWF) between the EU and Afghanistan, intended to facilitate sustainable returns. Conceptualizing the
case within the surge of soft instruments, they find that despite certain improvements in cooperation on
readmission, the soft instruments have not led to changes in the substantive elements or implementation
of the return policy.

Over time, informal tools in EU migration and asylum policy have become more common. However,
their use in readmission and return arrangements has excluded critical policy areas from oversight and
democratic scrutiny.

Drawing from previous research and current policy framework, this section offers an overview of the
most known EU tools for managing return and readmission, shedding light on the evolving landscape
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of toolboxes in the migration area. It also delves into the areas necessitating technical and political
scrutiny. The preventive mechanisms in the specific context may be understood as a set of strategical
and operative tools aimed at coherent and coordinated policy implementation within and beyond the
EU.

In its substance, the presented overview of the coordination mechanisms and tools towards more
effective returns is synonymous with the principle of sincere cooperation. The principle itself may be
seen as both, a foundation, and a requirement for joint actions towards a common goal. Correspondingly,
one might perceive the establishment and rise of coordination tools and mechanisms for returns as an
expression of shared commitment by all stakeholders involved in the process, not just those Member
States willing to improve their return rate. Consequently, aligning coordination tools with the principle
of sincere cooperation create conditions for increased EU capacity in management of returns within and
beyond its borders.

Table 1: Selective overview of the coordination mechanisms and tools for the implementation of
migration policy with focus on return

\ Mechanism/Tool H Description \
Framework for coordinating the return of irregular migrants to

Common European Policy on their countries of origin, including measures to enhance

Return cooperation with third countries and streamline return
procedures.

Council Formations: Justice and
Home Affairs (JHA), Foreign
Affairs (FAC), and Development
Cooperation (DCA)

Council formations responsible for coordinating EU policies on
migration and external action, including policy development,
decision-making, and strategic planning.

Frontex European Centre for Returns Division provides
operational, technical and financial support to Member States
and, where applicable, to third countries, to ensure an efficient
and sustainable implementation of returns within the framework
of the Union policy on return.

Specialized liaison officer deployed in EU Delegations and
Member States' embassies to enhance coordination and
cooperation on migration-related issues with third countries.

European Border and Coast Guard
Agency (Frontex)

European Migration Liaison Officer
(EMLO)

Specialized liaison officer deployed in third countries to
facilitate cooperation on return and readmission issues between
the EU and partner countries.

European Return Liaison Officer
(EURLO)

Global Approach to Migration and
Mobility
(GAMM)

The strategic framework which is necessary to bring added
value to the EU’s and Member States’ action in this area.

Network of Member States” liaison officers deployed in third
countries to enhance coordination on migration-related issues
with third countries.

Immigration Liaison Officers
Network

Network comprising national authorities and EU agencies
tasked with coordinating efforts to improve the effectiveness of
return policies and enhance cooperation with third countries on
return issues.

High-Level Network on Return
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\ Mechanism/Tool

\ Description \

Working Party on Integration,
Migration and Expulsion (IMEX)

Deals with issues related to entry to, exit from and integration in
the EU.

Joint Readmission Committee
(JRC)

Monitors implementation of readmission arrangements in force.

Migration and Mobility Dialogue

\ Political and technical dialogues on topics including return. \

Migration Partnerships

Bilateral agreements between the EU and third countries aimed
at fostering cooperation on migration management, including
border control, readmission, and capacity building.

Operational Coordination
Mechanism for the External
Dimension of Migration
(MOCADEM)

Framework for coordinating the EU's external migration
policies and actions across various EU institutions and agencies,
with a focus on addressing migration challenges and enhancing
cooperation with third countries.

Operational strategy for more
effective returns

Considered as a navigator towards effective returns as part of
the overall objectives of the EU’s comprehensive migration and
asylum policy.

EU Readmission Agreements
(EURA)

Agreements between the EU and / or an EU Member State with
a third country, on the basis of reciprocity, establishing rapid
and effective procedures for the identification and safe and
orderly return of irregularly staying persons in EU.

Return Coordinator

Official appointed within the EU institutions or agencies
responsible for coordinating and overseeing the implementation
of EU return policies and initiatives.

Schengen Evaluation Mechanism

Framework for assessing and monitoring the implementation of
Schengen rules and standards by Member States, ensuring the
effective functioning of the Schengen area and safeguarding
common standards in border control and security.

Strategic Committee on
Immigration, Frontiers and Asylum
(SCIFA)

High-level committee responsible for coordinating EU policies
on immigration, borders, and asylum, providing strategic
guidance and overseeing implementation.

Working Party on External Aspects
of Asylum and Migration (EMWP)

Working group within the Council responsible for examining
external dimensions of asylum and migration policy, facilitating
policy coordination and cooperation with third countries.

Source: Synthesized data from publicly available information on EU websites.

It is evident that the EU employs various mechanisms to streamline return policy and enhance efficiency.
Among others, these mechanisms guided by the New Pact for Migration and Asylum should foster
cooperation with third countries to facilitate returns and address the root causes of migration.

Additionally, operational coordination mechanisms like MOCADEM aim to improve collaboration
among EU institutions and Member States, contributing to more effective management of return policy
challenges. Trying to provide a clear overview of the current toolbox raises questions about how the
developed tools are proportionally deployed in both dimensions. The figure shows that many tools focus
on internal return and operational aspects, but it remains unclear if coordination mechanisms are equally

applied outside the EU.
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In this context, attention should be directed towards the role of liaison officers, who play a crucial role
in enhancing cooperation on migration with third countries. Recital (5) of Regulation on the creation of
a European network of immigration liaison officers (Regulation (EU) 2019/1240) underscores the
necessity for consistent dialogue and cooperation with key third countries of origin and transit
concerning immigration and consequently the return matters. This dialogue, aligned with the
comprehensive approach outlined in the European Agenda on Migration, aims to enhance the
management of immigration, returns, readmission and reintegration.

This dynamic underscores the importance of ensuring dialogue, coherence and coordination over
European Migration Liaison Officers (EMLOs) and respectively European Return Liaison Officers
(EURLO:s). However, ad hoc, interest-based and rather short-term secondments by Member Stated may
pose a challenge to effectively navigate the complexities of migration governance while upholding
principles of sincere cooperation.

To conclude, it is essential to note that such cooperation should not solely focus on the operational
dimension of returns, such as synchronizing operational standards, where the EU invests significantly
in development aid. Instead, there should be a balanced political dialogue that enables effective
operations. This means that the EU and Member States should consecutively engage in strategic
discussions to address underlying issues and concerns. This approach may facilitate the implementation
of operational measures within the framework of comprehensive cooperation with third countries.

3.1.1. Case: Article 25a of the Visa Code

This thesis argues for a balance between the external and internal dimension of the EU return policy in
terms of its efficiency. Consequently, in the specific context of cooperation on readmission with third
countries, it considers the imperative cooperation and coordination between the EU and its Member
States as a fundamental requirement for the policy’s implementation. To gain deeper insights into this
argument the case study involving the application of Article 25a of the Visa Code promises valuable
perspectives on the challenges and opportunities surrounding this coordination effort in external
dimension.

At the heart of the case study lies the EU leverage imposed on The Gambia following the absence of
satisfactory cooperation on readmission. Considering the sensitive nature of the readmission
arrangement with The Gambia in terms of not publicly available classified information, the case study
does not strive to analyse the arrangement’s substance. Instead, it looks at the requirement of sincere
cooperation and coordination among the EU and Member States in the implementation of the leverage
presented as the application of the imposed visa measure to improve the Gambian commitment to the
readmission arrangement.

To begin with, it is worth mentioning that the non-binding EU readmission arrangement with The
Gambia (Good Practices on Identification and Return) entered into operation on 16 November 2018.
Despite the continuous engagement of the EU to improve the level of cooperation by The Gambia, such
progress was not achieved in all steps of the readmission procedure. Consequently, The Gambia is the
first country affected by the imposition of visa measures according to Article 25a (5) of the Visa Code
(2021). The new tool embedded in the EU visa policy represents a clear leverage in the framework of
the EU’s cooperation on readmission with third countries. It is assumed that across the EU this measure
may be seen as an incentive, but abroad perceived as a sanction for non-compliance with the non-binding
readmission arrangement.

While justifying its proposal for a Council Implementing Decision adopted in 2021, the Commission
hinted at the lack of “sustained changes or concrete improvements in the cooperation”. By pointing out
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the proposal’s origin it refers to “[...] substantial and persisting practical problems in cooperation with
The Gambia in the readmission of irregular migrants, in line with the procedure set out in Article 25a
(4) of the Visa Code”. Following the unsatisfying reaction to the measures imposed, in 2022 with the
increased visa fee, the Council consequently proceeded with the application of the next measures stage
due to a lack of cooperation on readmission. Recently, the Council repealed the Implementing Decision
(EU) 2022/2459 on the application of the increased visa fee with respect to The Gambia, but not the
application of Article 25a in its merit (Council 5235/1/24 REV 1, 2024).

The visa measures imposed open an avenue for reflections on the EU - Member States coordination and
cooperation on the implementation of the measure directly affecting the readmission rate of Gambian
nationals.

Figure 2: Statistics on short-stay visas issued by the Schengen States in Dakar (Senegal)
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Data source: European Commission Directorate-General for Migration and Home Affairs Official
Website (Adapted to the context).

To support the case study, the examination of statistics on the issuance and non-issuance of visas in the
consulate in Dakar (Senegal) was conducted. This involved observing the statistics in terms of
coordination among Member States in applying Article 25a of the Visa Code since the initial imposition
of the measure against The Gambia in 2021. The analysis is extended to 2020 to include data from the
previous year for a comparative reference within a broader scope. Notably, while assessing applications
from Gambian citizens at the consulate in Dakar as the nearest to lodge an application (EEAS Visa for
Europe, no data), the absence of breakdown statistics based on citizenship led to the assumption that the
number of applications from Gambian citizens remained constant.

Leveraging the statistical evidence indicating an increased number of visas issued, | argue that Member
States might not be aligned with the EU's stance on visa issuance policies towards The Gambia. This
consequently leads to a perception of the absence of coordination and duty of sincere cooperation as the
imperative requirement of the external dimension of the common return policy.

19



Diverting to the perspective of cooperation between the EU and The Gambia in this case, | draw upon
previous research indicating that the “polarized interests” environment between the imbalanced capacity
systems equally requires the capacity, balance and progress towards both, vertical and external
coherence in the explored area (Gstohl, S., & Schunz, S., 2021). Transposed to the observed case, the
capacity may be perceived as an operable readmission and reintegration mechanism fully owned by the
state. The support of its development may turn into additional leverage reflected in a sustained normative
power achieved by the Europeanization of the regulatory framework (ibid.). The balance characterizes
the notion and experience of the mutually beneficial partnership, which seems to be at risk due to one
party’s constant, evolving pressure on readmission vaguely portrayed as the integrative part of the
overall migration strategy.

In the concrete setting, this should be addressed accordingly since the partner may perceive the migration
as a tool for development. Considering the intersectoral interplay, the balance should be approached as
an incentive, which is lacking in the respective cooperation on readmission. Slightly departing from the
actor’s approach of pooling all the leverages, irrespective of their origin and objective, in the case where
the certain leverage, which conditions the partner, demonstrates insufficient results, the same may be
turned into an incentive. Alternatively, the incentive should be coined within the same area, aspiring for
the consistency of two different policies. By example, it can be the provision of consular services in the
country depending on the regional office services. A further example, based on the EU"s comprehensive
development aid package includes the view of supporting the reintegration mechanism ownership while
balancing the returnees” interests and those of the society from which they come and to which they
return. This is due to the partner’s perception of the migration as a tool for development and aim to
avoid eventual social polarization. This should reinforce the notion of mutually beneficial and
comprehensive partnerships and contribute to the eradication of the root causes of irregular migration.

It is important to explore and understand the partner’s notion of balance to retain credibility, which will
consequently lead to more effectiveness. The generation of incentives and leverages will reduce the
“capability-expectations gap” (ibid). The positive capability aspect in the concrete case may be
portrayed in the EU’s ability to monitor other stakeholders’ level of coherence in the observed area,
avoiding the overshadowing of other cooperation areas through the sole focus on readmission.

The situation in which a Member State would opt for a bilateral readmission agreement would diminish
the EU’s legitimacy, credibility, and role, the prospect of the successful implementation of its policy
producing negative consequences on the overall external governance and integrity.
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4. Method and material

To answer the research question, | conducted a qualitative study aligned with the constructivist and
interpretivist epistemology. The conceptual phase of the research included the determination of the
relevant theoretical approach based on the problem’s substance. Along the formation of the research
question, | performed a literature review, acquainted with the institutional and normative framework of
the problem, which resulted in the definition of the qualitative research methods in a deductive manner.
Then, | proceeded with the data analysis, which included the systematization and correlation to the
theoretical approach focused on the observed policy’s features and its implementation. The final phase
relates to the integration of results and thesis writing.

To explore the intricate relationship between the principle of sincere cooperation in the EU's return
policy and to comprehend the causal mechanisms through the perspective of neofunctionalism, this
study adopted a qualitative content analysis methodology. This approach involves scrutinizing existing
data, particularly EU policies and academy work, to delve into the subject matter. The analysis aimed
to identify recurring concepts such as sincere cooperation and effective return within these documents.
Through systematic coding of relevant words and phrases, the analysis sought to uncover content
associated with the predetermined themes. Subsequently, the collected codes were interpreted to
ascertain their significance and contribution to shaping an effective return policy.

In analysing qualitative data, | adhered to the framework outlined by Gray, which incorporates key
elements such as analytic induction, coding principles and practices, consideration of secondary data,
and researcher reflexivity (Gray 2014, p. 603). The objective was to discern conceptual categories and
systematically apply a novel conceptual lens to the data, thereby addressing the research question
through a focused inquiry. Gray’s (2014) “criteria of selection” concept was applied to data analysis, in
terms of a circular process.

I determined the return policy as the unit of analysis, allowing for a focused examination of policy
developments to facilitate comprehensive data analysis situated in a broader framework of migration.

While | associated the effective return policy with the number of readmitted irregularly staying third-
country nationals in the EU, I sought to explore and analyse the background of the return process, which
results in the final action, readmission. Therefore, | went deeper into the underlying dynamics leading
to readmission, particularly from the perspective of cooperation. This dual approach sought to bridge
theoretical insights with real-world implications, contributing to a more comprehensive analysis of the
policy's effectiveness.

The operationalization of the topic is based on a clear dissection of the process of readmission into three
genuine phases, which are territorially defined and interdependent as part of the return policy
implementation framework. Focused on the transnational and external dimensions of the phenomena, |
deployed the benchmark principle of sincere cooperation to the selected actions which require the
inclusion of the main actors to complete the process. Determination of the actions considered the clearly
defined actors” roles. In terms of substance, they are associated with the EU’s main incentives for
cooperation with third countries and the image of the EU as a global economic power.

The interactions related to the principle of sincere cooperation were then conceptualized within the
mechanism of spillovers. The correlation between interactions and spillovers aimed to confirm or reject
the influence of the respective principle on the return policy effectiveness. Respectively, the term
sincere cooperation and effective return policy are associated with the number of returned, both
voluntary and forced, in the EU irregularly staying third-country nationals. The term irregularly is
aligned with the common EU’s normative regulation.

The research question was also approached by a policy-oriented case study over an in-depth document
analysis. Document analysis provides the flexibility for both a literal and interpretative understanding

21



of the key policy targets, the nature of the principle of sincere cooperation, theoretical assumptions (Gray
2014).

The case study presented a specific instance where the sincere cooperation principle could tangibly
affect decisions within the wider policy framework. Therefore, | operationalized the visa measure
stemming from Article 25a of the Visa Code. Since the visa measure is closely related to cooperation
on readmission, requires interaction of multiple actors, | deployed the statistics on the number of issued
visas to those third-country nationals affected by the measure. This provided me with an insight into the
extent of Member States” level of respect of the general EU principle. In terms of the time framework,
| considered 2020-2022 following the available statistics. The geographical scope was limited to The
Gambia in West Africa, the first country affected by the observed visa measure.

The methodology employed in this study encompassed the analysis of diverse material and data sources
to comprehensively explore the EU's return policy framework. Primary and secondary sources,
including institutional and policy documents, official statistics, and case-law pertaining to the
application of the principle of sincere cooperation, formed the basis of analysis. The literature review
explaining the cooperation on readmission, sincere cooperation principle’s deployment in practice is an
inevitable step for better interpretation and explanation of the observed patterns under the
neofunctionalism framework. The study involved a sound analysis of legislative texts, official
statements, and reports directly related to return matters. It also included scrutiny of various soft
instruments and tools utilized in the implementation of the respective policy such as the operative
strategy towards more effective returns, the nature of working groups aimed to coordinate actions on
return matters, role of liaison officers.

Triangulation, comparing results from various sources, ensured the validation of findings. To maintain
reliability, policy documents and official statistics served as primary data sources, facilitating consistent
and accurate quantitative analysis while upholding ethical standards of integrity, confidentiality, and
respect for sensitive data. Integrating these considerations into the methodology aimed to produce results
that are both valid and reliable, with a focus on internal validity, data accuracy, and the transferability
of findings across contexts as outlined by Gray (2014).
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5. Results

The study's findings reveal valuable insights into the influence of the principle of sincere cooperation
on the effectiveness of the EU's return policy.

It is worth noting that the principle should not be perceived as an exclusively isolated obligation but one
that operates within a broader framework of common engagement and shared objectives. In this regard,
within the broader discourse on migration, scholarly analysis attributes the persistent challenges in
return policy to several underlying factors. These include the distribution of powers among various
stakeholders involved in migration governance, the complex multistakeholder environment within
which EU policies operate, challenges related to establishing the EU's actorness or legitimacy in the
eyes of third countries. They further refer to structural aspects of governance within both the EU and
third countries, divergent national interests among Member States, reliance on sectorial-based
cooperation frameworks, and the absence of interdependency between relevant actors and institutions,
regulatory framework.

While its relevance to the EU's external action is acknowledged, its primary significance lies in steering
the internal EU affairs. The interpretation of the principle often involves consideration of other specific
provisions and principles to achieve clarity and comprehensive understanding. Thus, its interpretation
within jurisprudence emerges as imperative, shedding light on its practical application and role in
shaping and fostering consistency in the EU's external endeavours.

The jurisprudence of the Court of Justice of the European Union has played a pivotal role in the
interpretation and definition of the principle. Considering previous research, in areas where
responsibilities are shared such as migration, it might be necessary for the judiciary to ensure further
clarity in the principle’s interpretation and application.

While recent policy guidelines put emphasis on promoting the interplay between internal and external
dimensions of return, they do not impose obligations for cooperation or specify concrete steps towards
policy’s implementation abroad. Considering the scope of the newly emerged tools for implementing
policy, challenges arise as the return coordinator's mandate is confined to coordinating stakeholders
within the EU, potentially isolating cooperation with third-country partners and coordination of
immigration officers in host third countries. The associated risk includes the formation of new, local
networks prioritizing national interests over collective efforts. Thus, while these measures aim to
streamline return processes, their effectiveness in fostering sincere cooperation and achieving tangible
policy outcomes remains subject to more certainty. With the appointment of a return coordinator and
the establishment of a high-level network on returns, alongside Frontex-facilitated return operations and
reintegration programs, these initiatives mark significant steps towards a more coordinated approach.
Nevertheless, their effectiveness is contingent upon addressing challenges such as dispersion and the
potential divergence of interests among the established networks.

Overall, readmission within the EU's return policy framework is based on legal obligations outlined in
the Return Directive, which aim to ensure effective cooperation between EU Member States and third
countries in facilitating the return of illegally staying third-country nationals. The proposed directive on
common standards and procedures for returning illegally staying third-country nationals aims to address
shortcomings in return procedures and enhance the effectiveness of the Union's return policy. It
emphasizes the importance of cooperation among Member States and with third countries to improve
return procedures. Based on Article 79(2)(c) of the Treaty on the Functioning of the European Union,
the proposed directive focuses on streamlining procedures and enhancing cooperation to address
identified shortcomings. In comparison, the current Return Directive (Directive 2008/115/EC) sets out
common standards and procedures for returning illegally staying third-country nationals, ensuring
compliance with EU rules on return procedures.
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Although the introduced proposals do not directly address the application principle of sincere
cooperation, the operational strategy for more effective returns emphasizes the importance of sincere
cooperation between Member States and the EU in the external dimension in several ways. These
include: enhanced cooperation with third countries including fostering better cooperation on
readmission and framing migration cooperation with third countries as an integral part of the EU's
overall relations. The strategy further includes action plans with priority countries of origin and transit,
outlining objectives, support measures, and expected timelines, including in the area of return. This
demonstrates a commitment to working closely with third countries to facilitate returns. The mechanism
established by Article 25a of the Visa Code links readmission cooperation and visa policy. This linkage
has been instrumental in identifying challenges with specific countries and addressing them, thereby
strengthening the dialogue on readmission with third countries where cooperation needs improvement.
Increased coordination between the EU and Member States on joint messages, as well as identifying
concrete tasks to improve cooperation on readmission, are highlighted as effective approaches. This
collaborative effort aims to enhance cooperation with third countries and improve the efficiency of
return processes.

The EU faces challenges in coordinating its external dimension to streamline return policy efficiently.
Despite a comprehensive policy framework in place including the New Pact for Migration, insufficient
coordination hampers their effectiveness. Operational coordination mechanisms such as the one for the
external dimension of migration (MOCADEM) strive to improve collaboration in terms of internal
affairs, yet further efforts are needed to enhance the coordination and effectiveness of return policy in
the external dimension.

Considering its main features, one could conclude that preventive mechanisms exist to improve
coordination between Member States and Union measures and tools in specific areas of interest. Under
the auspices of migration policy, the most important relate to the Council’s formations established to
improve the coherence of policy’s implementation over increased coordination. With the establishment
of the roles of the return coordinator, European return liaison officer and European migration liaison
officer the EU disposes over valuable tools to transpose the respective policy in action over a closer
relationship to third-country authorities and most importantly coordination capacity. Notably, these
mechanisms and tools do not operate in isolation, as evidenced by the absence of clarity in terms of
sustainable coordination mechanism in external action, expecting reliable tools to address the
readmission component of the return process in situ.

To draw parallels between the case presented in chapter 3. and neofunctionalism postulates, | will
approach the external dimension of the return policy through Niemann & Bergmann (2021) systematic
overview of neofunctionalism assumptions tied to the spillover. Building on the theory’s foundations,
the authors refer to “five basic assumptions” and four types of spillover.

In the given context, the EU’s shift towards expedite returns of irregularly staying third-country
nationals in the EU, in this case Gambian citizens includes a transnational dimension which prompted
the EU to revisit its return, but also broader migration policy. The interdependency between return and
visa policy may be attributed to the notion of the functional spillover, which further justifies the
introduction of some strategic instruments such as Article 25a of the Visa Code. The objectives
encompassed in the revised Visa Code related to the cooperation on readmission could not be satisfied
through the EU’s normative power with regard to compliance with the rule of law. The high level of
removal orders issued against irregularly staying third-country nationals in the EU, presented by
Bergmann and Niemann (2018) as “functional pressure”, led to an integrative action of aggregation of
all possible instruments to satisfy the Member States” request towards consistency in cooperation on
readmission approached by the instruments negotiated by the EU on behalf of the Member States. In a
cultivated spillover manner, the Commission and the Council have launched several initiatives such as
immigration liaison officers’ network or working groups for increased coordination, which ultimately
seeks to achieve more effective returns. This further supports the premise of the role of coordinator or
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initiator. Neofunctionalism argues for a natural integration of interrelated areas, and the introduction of
Acrticle 25a of the Visa Code coupled with the implementation of the respective measures can be viewed
as a manifestation of this principle within the broader context of European migration, but also Common
Foreign and Security policy (Baykara, 2021).

Within the limited context of the observed case, it is possible to reflect on the added value of
neofunctionalism in terms of the return policy and its efficiency. In the absence of the case law providing
guidance on how to apply the principle of sincere cooperation in the stricto sensu external dimension of
return, neofunctionalism gives a way to understand why Member States would comply with the
principle. It stresses methods of integration, implying that one form of cooperation can lead to another
form. Furthermore, it points out the significance of supranational institutions such as the European
Commission and the Court of Justice in propelling integration forward. Neofunctionalism brings out the
interdependence between the policies” outputs and more integration which could then drive future
policymaking. This further implies that neofunctionalism offers an ever-changing view on the
effectiveness of mechanisms within the EU for dealing with migration challenges. These views are
essential for achieving consistency in policymaking at the global level.
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6. Conclusions

Based on the findings presented, it is evident that the effectiveness of the EU's return policy depends on
a balanced approach towards both, its external and internal dimensions. Going forward, considering the
transnational nature of the return procedure, specifically readmission, it is imperative to ensure that the
existing internal coordination mechanisms are available to the Union’s stakeholders implementing the
external action. Considering the policy’s ownership it would further be a reasonable argument to monitor
its implementation beyond the commitment by a third party, in this scenario the readmitting country.
This requirement may be transposed into the mechanisms aimed at ensuring strict adherence to the legal
duty of sincere cooperation among the EU and Member States. In the given context, such mechanisms
are crucial as they contribute to the preservation of the legitimacy of the EU and serve to enhance the
coherence and effectiveness of its external actions. Moreover, they might lead to a growth of judicial
review in this specific area, consequently improving the understanding of the principle’s implications.

In terms of other study’s objectives, while neofunctionalism has yet not received sufficient scholarly
scrutiny in EU external actions in policy domains traditionally considered as internal, in the given
context its application and validity remain unchanged. Considering the specific scenario of the
implementation of Article 25a of the Visa Code, in the environment of evolving usage of soft
instruments to regulate external relations, challenging the value of judicial review and guidance,
neofunctionalism proves useful in explaining why EU Members States agree to coordinate and cooperate
in the readmission procedure.

The scant attention scholars have given to the external dimension of return policy in a specific setting
of duty of sincere cooperation against Members States and the EU have resulted in the expanded scope
of inquiry going beyond the central research question and its consideration within the broader context
of associated policies such as migration. On the other hand, this fosters the forum for discussion on other
aspects affecting the policy’s overall efficiency. Given the fact that ongoing policy revision aims at
ensuring internal coherence, primarily in the form of the common operational standards, it is worth
analysing the promotion of continuous strategic dialogue within the EU and with third countries to
address underlying concerns and enhance the synergies in a complex multistakeholder environment.

Considering the sparked debate regarding the prevalent use of soft law mechanisms in external relations,
justified by their flexibility, the evolving landscape of EU tools for managing returns and readmission
highlights the need for further political and academic scrutiny.

The conducted case study conceptualized the trajectories of the application of the sincere cooperation
principle onto the external dimension of the EU’s return policy within a specific neofunctionalism
perspective. The risks associated with the chosen research methodology revolve around the availability
and interpretation of data, subjectivity including the research’s focus deeming the scant scholarship and
complexity of the matter introducing the potential for bias in analysis and interpretation. Whereas the
consideration of publicly available data assures a high degree of objectivity, ethical approval, and
reliability, the selected approach does not guarantee the establishment of direct cause-and-effect
relationships, which might affect the study’s validity. However, it certainly affirms the study’s relevance
providing for the application of complementary methods in future academic work.

In light of these findings, further research is needed to validate the results and explore compliance with
the duty of sincere cooperation in external migration action. Future research could address the identical
problem by considering a different country profile. It could resort to a different method such as a semi-
structured interview with the main stakeholders. This approach might close the gaps arising from the
unavailability of sensitive government data. In addition, it would enable the assessment of the
coordination needs, hard law and justification in terms of the absence of compliance with the duty of
sincere cooperation. By engaging with key stakeholders, such research can provide valuable insights
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into the feasibility and implications of enhancing coordination mechanisms within the framework of
sincere cooperation.
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