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”[T]he most striking change in the law [in the last two decades] is the rise of a body of law 
that is genuinely transnational – neither fish nor fowl, in the sense that it is neither 
traditionally domestic nor traditionally international.”1 
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”… and so REACH moves the status quo from “no data, no problem” to “no data, no 
market”…”17 
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“The WTO Agreement is a treaty – the international equivalent of a contract.  It is self-
evident that in an exercise of their sovereignty, and in pursuit of their own respective 
national interests, the Members of the WTO have made a bargain.  In exchange for the 
benefits they expect to derive as Members of the WTO, they have agreed to exercise their 
sovereignty according to the commitments they have made in the WTO Agreement.”94 
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”The term "less favourable treatment" expresses the general principle, in Article III:1, that 
internal regulations "should not be applied … so as to afford protection to domestic 
production".  If there is "less favourable treatment" of the group of "like" imported 
products, there is, conversely, "protection" of the group of "like" domestic products.  
However, a Member may draw distinctions between products which have been found to 
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be "like", without, for this reason alone, according to the group of "like" imported products 
"less favourable treatment" than that accorded to the group of "like" domestic products.”122 
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”In analysing the existence of alternative measures, we are required by the terms of Article 
2.2 to take into account "the risks that non-fulfilment would create".  Thus, Article 2.2 
suggests that if an alternative means of achieving the objective […] would involve greater 
"risks of non-fulfilment", this may not be a legitimate alternative.  This is consistent with 
the jurisprudence developed under Article XX(b) of the GATT 1994, pursuant to which 
the relevant question is […] whether there is one or more alternative measures that would 
make an "equivalent" contribution to the achievement of the objective at the level sought. 
In our view, where an alternative measure would entail a greater risk of non-fulfilment of 
the objective, it would be difficult to find that it would make an "equivalent" contribution 
to the achievement of the objective, at the level of protection sought.”205 
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”Historically, most environmental regulation operates as a limit on market activity, ‘you 
can do what you like but not x’. Such laws dictate what particular kinds of behavior are 
not allowed. In contrast, registration is operating as a precondition to market activity: 
without registration, a manufacturer cannot even begin to operate in the [European 

Union] market.”263 
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”If we were to accept that a WTO Member can ‘create’ consumer expectations and 
thereafter find justification for the trade-restrictive measure which created those 
consumer expectations, we would be endorsing the permissibility of ‘self-justifying’ 
regulatory trade barriers. Indeed, the danger is that Members, by shaping consumer 
expectations through regulatory intervention in the market, would be able to justify 
thereafter the legitimacy of that very same regulatory intervention on the basis of the 
governmentally created consumer expectations.”308 
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