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Abstract

The European Arrest Warrant system was created in the pursuit of combating terrorism, cross
border crime and other serious criminal activities. Built on mutual trust and mutual
recognition, the system represents a fundamental mechanism of the Area of Freedom,
Security, and Justice within the European Union, streamlining the extradition process among
Member States. The European Arrest Warrant is built on balancing between individual
justice, which safeguards the right to a fair trial of subjects to extradition, and collective
security, which seeks to ensure public safety and effective law enforcement. This thesis
provides for an analysis of this balance and its evolution, exploring how the prioritization of
individual justice and collective security, as manifested in the EAW, have shifted through the
evolutive interpretation of the Court of Justice of the European Union. Looking into the
implications of this balance, this thesis addresses its impact on the protection of human rights
and the trust among Member States.

This thesis uses a structured analytical framework to categorize the preliminary rulings from
the Court of Justice of the European Union to organize the developments within the European
Arrest Warrant system. It categorizes the rulings in sub-categories sorted under the
overarching values of collective security and individual justice. This shows the shifts, trends,
and conflicts in the development of the EAW system.
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List of Abbreviations

AFSJ Area of Freedom, Security and Justice

Charter Charter of Fundamental Rights of the European Union

CJEU/Court Court of Justice of the European Union

EAW European Arrest warrant

ECHR European Convention on Human Rights

ECtHR European Court of Human Rights

EU/Union European Union

Framework Decision Framework Decision 2022/584/JHA on the European Arrest Warrant

TEU Treaty on the European Union

TFEU Treaty on the functioning of the European Union
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1. Introduction: collective security vs individual justice

The pursuit of a more secure European Union (EU) is high on the EU agenda, especially in the

aftermath of the 2001 terrorist attacks in the United States and subsequent attacks in Europe.

We have seen the rise of a security discourse, within which measures have been adopted with

the aim of reaching a more secure EU. The terrorist attacks have cast a shadow of insecurity

over the Union and have impacted how the EU choses to prioritize its core values, which can

be conflicting, yet must coexist within the framework of the Area of Freedom, Security, and

Justice (AFSJ).1 The quest for security has affected the balancing act between safeguarding

individual fundamental rights and ensuring collective safety, and EU institutions have had to

face the complex task of striking the “right” balance between protecting individual rights and

combatting threats to security, whether they are terrorism, trafficking, cybercrime or other

cross border crime.

Even though many legal changes have occurred over the years, the AFSJ has continued to

pursue the objective of attaining a more secure EU for its citizens.2 As a consequence of this

pursuit we have seen continuous expansions in the cooperation on criminal matters.3 Scholars

have criticized aspects of this development, pointing out that fundamental rights protection

has not adequately been prioritized and that measures have been based on mutual trust, while

it is unsure what this exactly means within cooperation on criminal matters.4 Scholars have

also criticized that safeguards for fundamental rights have had to stand back in this

development. It has been argued that security has not only been prioritized, but prioritized at

the cost of freedom and justice.5 Despite this critique, the EU has continued to base legal

measures on mutual trust, creating tensions between security, freedom, and justice.6

6 Rijken, 2010, p. 1456-1457.

5 Alun Howard Gibbs, Reasoned ‘balance’ in Europe's Area of Freedom, Security and Justice. European Law
Journal, Vol. 17, No. 1. 2011:121-137, p. 121.

4 Ester Herlin Karnell, Constitutional Principles in the Area of Freedom, Security and Justice. In EU Security
and Justice Law after Lisbon and Stockholm, Diego Acosta Arcarazo and Cian Murphy (eds.) Bloomsbury
Publishing, 2014, p. 5.

3 Conny Rijken, Rebalancing security and justice: protection of fundamental rights in police and judicial
cooperation in criminal matters. Common Market Law Review, Vol. 47, No. 5, 2010:1455-1492, p. 1455.

2 The Treaty on The Functioning European Union [2012] C326/47, Article 67.

1 Cian Murphy and Diego Acosta Arcarazo, Rethinking Europe's Freedom, Security and Justice. In Security and
Justice Law After Lisbon and Stockholm, Cian Murphy and Diego Acosta Arcarazo (eds.). Oxford: Hart
Publishing, 2014, p. 6.
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This conflict, and the discussion it has brought about the AFSJ being a product of a security

discourse, is where this thesis starts. By looking at this conflict within the context of

preliminary rulings from the Court of Justice of the European Union (CJEU) on the European

Arrest Warrant (EAW), I will study if security is still a dominating value or if the prioritization

of the values has been rebalanced towards a more “rights as trumps” based view.

1.1 Aim and research questions
The EU’s emphasis on internal security over the past decades has been the focus point of

many discussions and studies. It has been argued that the security-centric approach has created

a need for change, to ensure that the AFSJ becomes more aligned with its commitments to

justice and freedom.7 In this study, this problem is analyzed by looking at the contradiction

and evolutive prioritization of collective security and individual justice.

To limit the scope of the study, the problem will be explored by looking at case law from the

CJEU regarding the EAW.8 The EAW introduced many changes to the surrender procedure of

individuals between Member States for criminal prosecution. It relies on mutual recognition

and trust, presuming that the right to a fair trial of the person surrendered to another Member

State will not be compromised after the extradition.9

Case law regarding the EAW contains the contradiction of the values studied, as will be

evident when explaining them in Chapter 3, therefore, they make up the empirical material

for this thesis. The time period examined, 2012 to 2019, is marked by unrest within the EU,

for example due to terrorist attacks, and the predominant discourse has, according to many,

been securitization.10 However, this period has also seen important developments within

human rights protection in the EU.11 Therefore, the evolutive interpretation regarding the

11 Anne Pieter van der Mei, The European Arrest Warrant System: Recent Development in the Case Law of the
Court of Justice, Maastricht Journal of European and Comparative Law, Vol. 24, No. 6, 2017:882-904, p.
903-904.

10 Massimo Fichera, Sketches of a theory of Europe as an Area of Freedom, security and Justice. In The
European Union as an Area of Freedom, Security and Justice,Maria Fletcher, Ester Herlin-Karnell and Claes
Matera (eds.) Routledge, 2016, p. 34.

9 Michal Tomášek, European Arrest Warrant - Mutual Trust and Mistrust among EU Member States, The Lawyer
Quarterly, Vol. 8, No. 2, 2023:131-142, p. 132.

8 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures
between Member States (2002/584/JHA).

7 Ester Herlin-Karnell, The domination of security and the promise of justice: on justification and proportionality
in Euorope’s area of freedom, security and justice, Transnational Legal Theory, Vol. 8, No. 1, 2017:79-102, p.
83.
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contradiction of the values is interesting to look at in the context of the EAW and during this

period.

Looking at preliminary rulings regarding the EAW from 2012 to 2019, this thesis aims to

explore the CJEU’s interpretation and prioritization of the values collective security and

individual justice within the framework of the EAW, using theories of interests and trumps,

proportionality, and the weak constitutionalism of the EU to explain the evolutive

interpretations. This thesis seeks to identify instances where these values may come into

conflict and analyze how the CJEU's jurisprudence prioritizes them. By looking into specific

CJEU judgments, this thesis tries to give a nuanced understanding of the challenges that come

with prioritizing and balancing collective security with the protection of individual rights in

the EAW system.

The aim stated above is addressed through the following research questions.

1. How has the CJEU interpreted, prioritized, and balanced the values of collective security

and individual justice within the EAW?

2. How has the CJEU's interpretation and prioritization of collective security and individual

justice evolved over the time period of 2012 to 2019 within the context of the EAW case law?

3. Has the positioning of interests and rights influenced the interplay between individual

justice and collective security in the EAW?

The aim, and the research questions used to fulfill it, addresses the important tension in EU

law: the need to ensure collective security while safeguarding the fundamental rights and

justice of each individual. By analyzing how the CJEU navigates this balance in its

preliminary rulings, we can gain a better understanding of the nuances in EU law

interpretation and the protection of individual rights.

1.2 Methodology
In this section, the study's methodological choice, to carry out a qualitative content analysis,

is explained. The different parts of the value-based categorization framework are presented

and, lastly, the process of analyzing the preliminary rulings is explained.
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1.2.1 Qualitative content analysis

I conducted a case study, analyzing preliminary rulings from the CJEU to assess the extent to

which the CJEU prioritizes collective security or individual justice in situations where the

concepts come into conflict with each other. I examined preliminary rulings based on the

EAW spanning from the year 2012 to 2019.

The choice of using CJEU case law as the primary source for addressing the research

questions in this study is because the CJEU has a special responsibility regarding interpreting

and implementing EU law.12 It constitutes both an important institution of EU integration and

should be an independent body within EU law.13 The Court interprets EU law with a focus on

its intended effects. There is a lot of space for this interpretation, since EU regulations often

are vague and offer limited guidance on what the concept actually entails, like the right to a

fair trial. Therefore, the CJEU has an important role as an interpreter and resolver of issues

occuring when EU law is applied.14

The contradictions of values, often present in EU law, are also highly present in the EAW

system. Since the instrument only vaguely regulates the relationship between the values, the

CJEU often has the power to adjudicate on the mutual prioritization between them.

Consequently, the Court can influence the balance of the values that represent two different

objectives, effective cooperation in the area of criminal law and the protection of individual

rights.15 It is therefore relevant to use preliminary rulings from the CJEU to answer the

research questions posed in this thesis. Only looking at the treaties and the Framework

Decision is not sufficient to see the contradiction, prioritization and evolutive interpretation of

the values.

The preliminary rulings will be analyzed through qualitative content analysis. Qualitative

content analysis can be useful when analyzing the preliminary rulings since the CJEU,

according to Beck, has the freedom to decide how important different factors are in each case

and often justifies its decisions in terms of ‘the cumulative weight of purposive, systemic, and

15 Beck, 2012, p. 1.

14 Jörgen Hette and Ida Otken Eriksson, EU-rättslig metod - Teori och genomslag i svensk rättstillämpning.
Second edition. Stockholm: Norstedts Juridik AB, 2011, p. 49.

13 Gunnar Beck, The Legal Reasoning of the Court of Justice of the EU, Oxford: Hart Publishing, 2012, p. 1.
12 The Treaty on The Functioning European Union [2012] C326/47, Article 19.1.
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literal arguments’.16 The CJEU often uses this flexibility to prioritize and balance different

criteria within EU law.17

The arguments and interpretations put forth by the CJEU can be categorized with the help of

an analytical tool, a value-based categorization framework, which is presented in Section

2.2.4. Shifts in the interpretations, and how they build on each other over time, will be visible

by categorizing the cases on the basis of the analytical tool.

1.2.2 Value-based categorization framework

The value-based categorization framework can be described as a structured framework

designed to systematically categorize and analyze the preliminary rulings. By using this tool,

I could gain a deeper understanding of how the CJEU interprets and balances the values and

if the prioritization shines through in its argumentation.

Based on the two main values, collective security and individual justice, I have chosen to

define several sub-values that fit within the two broader ones. The overarching values, the

sub-values and their contradiction is presented in Section 2.2. The analytical tool also

contains the theories presented in Section 2.2.3 (the trump and interests model, reasoned

judgment and proportionality) since these are also important to take into consideration when

analyzing the evolutive interpretation of the values.

The two primary values in the analytical tool, collective security and individual justice, are

divided into sub-categories that represent specific rights, interests, and considerations relevant

to each value. Collective security is divided into sub-categories related to mutual recognition,

effective law enforcement, and international cooperation. Individual justice is divided into

values connected to the protection of individual rights, like the right to a fair trial, individual

procedural justice, and the rule of law.

The two main categories and their sub-values create an analytical tool where the left side is

more based on interests, and the right side is more based on rights. This categorization will

make it possible to see, when analyzing the cases, if the CJEU's reasoning is more connected

to the ‘interest’ model or the ‘trump’ model (described in section 2.2.3.3).

17 Beck, 2012, p. 1.
16 Beck, 2012, p. 1.
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1.2.3 Empirical material: preliminary rulings regarding the EAW

A list of the preliminary rulings on the EAW from 2012 to 2019, which make up my

empirical material, is found in Appendix 1. The preliminary rulings were found using the

CJEU’s case collection, CURIA. In CURIA's electronic search engine, I searched for all

judgments regarding the EAW. However, I limited the cases analyzed to the ones where the

main part of the questions referred to the CJEU is about the EAW. I have thus sorted out the

preliminary rulings that do address the EAW to some extent, but where the case mostly deals

with other legal sources. While reading the preliminary rulings from the CJEU, I could

categorize the paragraphs and arguments brought by the CJEU with the analytical tool to see

which value was prioritized.

Many of the cases that make up my empirical material were handled under the urgent

preliminary procedure ruling (PPU). This provides for an accelerated procedure which can be

used when the issue at hand is related to the AFSJ, since the aim is to protect the sensitive

nature of this field.18

1.2.4 Process of analysis

Content analysis of case law can be divided into the stages of selecting cases, coding cases,

and analyzing the coding that is the outcome of this process.19 As explained above, I chose to

use case law regarding the EAW from 2012 to 2019. I read the preliminary rulings starting

from 2012. The cases were color-coded according to my analytical tool, depending on the

argument that the Court presented in the different paragraphs of the preliminary rulings (in

favor of individual justice or collective security). Using this as my foundation, the material

was analyzed based on the extent to which the Court shows tendencies to prioritize collective

security or individual justice.

The findings from this categorization were then summarized on a case-by-case basis.

However, in the result section, to provide for an easier overview regarding how the CJEU

argued related to the values, the cases are instead divided according to the analytical tool

(Sections 3.1 and 3.2). With this approach I could trace the general trends in the CJEU's

19 Maryam Salehijam, The Value of Systematic Content Analysis in Legal Research, Tilburg International Law
Review Vol. 23, No. 1, 2018:1-9, p. 2-3.

18 Court of Justice of the European Union, Fact Sheet: Urgent preliminary ruling procedure and expedited
procedure, Research and Documentation Directionate, 2019, p. 2.
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arguments relating to the values in the analytical tool. By consistently referring to the Court's

argumentation in specific paragraphs and through quotations, my interpretation of the

arguments is made traceable. The findings that came from applying this method are the basis

of the final analysis and conclusions regarding the court's shifting prioritization of the values.

1.3 The conflict of the values in earlier research and the contribution of this study
It is important to note that the EAW has already been studied from many different

perspectives. The mechanism has sparked a lot of debate since it represents the first concrete

law instrument to implement the principle of mutual recognition in criminal law cooperation.20

This, combined with the fact that it has an impact on the individual's right to a fair frial, has

led to many opinions on its implementation. In the following section, earlier research is

described in a very summarized way and the contribution of this study, building on the earlier

research, is explained.

1.3.1 Earlier research regarding the EAW and conflicting values

The principle of mutual recognition and the rights of the individual subject to the warrant are

both central to the execution of an EAW, but a conflict often arises between the two values.21

This conflict and the complex balancing has been the focus point of earlier research.

According to Ouwererk, the CJEU has shifted focus in its judgments. Ouwererk looked at how

the Court balances mutual trust and fundamental rights in the context of the EAW and found

that the balance between the values have changed, from tilted towards efficiency and mutual

recognition towards becoming more concerned with fundamental rights. She attributes this to

the fact that the CJEU started out more concerned with interpreting the technical-legal terms

in the EAW, but with time became more focused on mutual trust and mutual recognition in

relation to fundamental rights.22 Similarly, Bard and van Ballegooji observe an upward trend

since it has been stated by the CJEU that fundamental rights concerns can lead to an

22 Ouwerkerk, 2018, p. 104.

21 Jannemieke Ouwerkerk, Balancing Mutual Trust and Fundamental Rights Protection in the Context of the
European Arrest Warrant, European journal of crime, criminal law and criminal justice, Vol. 26, No. 2,
2018:103-109, p. 103.

20 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures
between Member States (2002/584/JHA), recital 6.
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postponement of the execution of an EAW, however, the threshold is ‘under exceptional

circumstances’.23

Van der Mei found similar changes. According to him, the CJEU has gone from not caring

much about the critique it received on the lack of sufficient fundamental rights protection, to

giving fundamental rights more weight in the case law on the EAW. However, the CJEU still

leaves it to the EU legislature to find balance between ensuring the effectiveness of the EAW

and protecting fundamental rights.24

Böse analyzes case law on the EAW to look into the efficiency of the cooperation and the

protection of human rights. He found that there are vast differences in the criminal justice

systems of the Member States affecting the implementation of the EAW.25 Böse also

highlights that the strive for efficiency, the lack of judicial control, and too much faith in

mutual trust can lead to the risk of human rights violations.26 Similarly, Xanthopoulou also

states that effective judicial cooperation is favored by the CJEU in a majority of the cases she

studied.27

Albi has stated concerns regarding constitutional rights and safeguards in relation to the EAW,

relating to difficulties around ensuring a fair trial in another Member State’s legal system. She

has also expressed doubts about transplanting mutual recognition from the single market to

cooperation on criminal matters due to the trust between courts that is requires, but might be

lacking.28

It is important to note that the subject has been studied, not only by scholars, but also in

student theses. Kahn and Lycke studied the balance between legal certainty and mutual

28 Anneli Albi, The European Arrest Warrant, Constitutional Rights and the Changing Legal Thinking: Values
Once Recognised Lost in Transition to the EU Level? in Maria Fletcher, Ester Herlin-Karnell, and Claudio
Matera (eds.) The European Union as an Area of Freedom, Security and Justice, Routledge, 2016, p. 8.

27 Ermioni Xanthopoulou, The Quest for Proportionality for the European Arrest Warrant: Fundamental Rights
Protection in a Mutual Recognition Environment, New Journal of European Criminal Law, Vol. 6, No. 1,
2015:32-52, p. 38.

26 Böse, 2015, p. 144.

25 Martin Böse, Human Rights Violations and Mutual Trust: Recent Case Law on the European Arrest Warrant.
In Human Rights in European Criminal Law, Stefano Ruggeri (eds.), 135-145, Springer International
Publishing, 2015, p. 135.

24 Anne Pieter van der Mei, The European Arrest Warrant System: Recent Development in the Case Law of the
Court of Justice, Maastricht Journal of European and Comparative Law, Vol. 24, No. 6, 2017:882-904, p.
903-904.

23 Wouter Van Ballegooij and Petra Bárd, Mutual recognition and individual rights, did the Court get it right?
New Journal of European Criminal Law, Vol. 7, No. 4, 2016:439-464, p. 456.
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recognition in the case law on the EAW between the years of 2017 to 2019, finding the

prioritization of mutual recognition to be fairly consistent in the case law.29 Pedersen wrote a

thesis consisting of an analysis of the CJEU as a policy maker within the EAW, finding that

the CJEU has created policy within the framework of the EAW by shaping the law and

prioritization within it.30

1.3.2 The contribution of this study in relation to earlier research

I find it interesting to look at the evolutive interpretation when analyzing the EAW since any

shifts in the value-prioritization of the CJEU could be affected by what is, at the time being,

the predominant discourse in the EU. This can be dependent on recent events that might affect

the Court in the direction of prioritizing collective security (like a terrorist attack and the

prevention of future ones) or individual rights (like the rule of law backsliding in some of the

Member States). When the instrument within itself only vaguely regulates the relation

between the values of collective security and individual justice, the CJEU can make important

decisions on how the values should relate to each other and how their mutual prioritization

should play out.

According to Beck, legislation can often be seen as incomplete, leaving room for the court's

interpretation in situations where the law is silent. Although this, to some extent, holds true for

all law, EU law is especially characterized by a high degree of incompleteness. EU law is

often imprecisely formulated, containing vagueness, value pluralism and gaps. These factors

add to the importance of, but also hardships with, EU law interpretations.31 This gives the

CJEU an important task in interpreting the values.

The EAW system operates within this vagueness, and it concerns the center of

constitutionalism – the rights and safeguards needed in criminal law. These safeguards are

important in the implementation of the EAW, since it can deprive individuals of their personal

liberty and must provide for legal certainty. National constitutions typically contain these

31 Beck, 2012, p. 162.

30 Camilla Pedersen, Att ta vid där lagen slutar, En analys av EU-domstolen som policyskapare inom ramen för
den europeiska arresteringsordern, Förvaltningshögskolan, 2020.

29 Emilia Kahn and Amanda Lycke, Ömsesidigt förtroende eller rättsstatsprincipen - Vilket grundläggande värde
prioriteras av EU-domstolen i förhandsavgöranden angående den europeiska arresteringsordern?
Förvaltningshögskolans rapporter nummer 152, 2019.
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safeguards to ensure for example the right to a fair trial.32 However, these safeguards are not

as obvious in EU law. It has been stated, for example by Herlin-Karnell, that values

recognized and upheld within the nation-state to provide for these safeguards in criminal law

are lost in translation to the European level. Fundamental concepts, such as fair trial, risk

being forgotten when they are translated to the EU law due to its lack of constitutional

safeguards.33

Based on these concerns, I find it interesting to look at the prioritization between collective

security and individual justice by the CJEU within EAW. Justice and security are legally and

politically at the center of the discussion on EU law today34 and I find it interesting to study if

the concerns regarding the security discourse are still valid or if the CJEU has managed to

rebalance criminal law in favor of concepts connected to individual justice, like the right to a

fair trial. My hope is that this thesis, though the analytical tool applied to the rulings from the

CJEU, can shed light on whether collective security still can be seen as a trump being

prioritized at the cost of individual justice, or if the CJEU has found more of a balanced

approach to the values through reasoned judgments and proportionality.

I also want to connect my findings to the idea, put forward by for example Xanthopoulou, that

we are currently experiencing an age of distrust within the EU, due to developments affecting

the cooperation between Member States, such as the rule of law crisis. This might pave the

way for a new prioritization of the values, where a new balance between fundamental rights

and the mutual recognition principle could arise.35 The findings coming from analyzing the

shifting prioritization of the values in the preliminary rulings can be connected to this idea of

an age of distrust and provides for a broader context being applied to the analysis.

35 Xanthopoulou, 2015, p. 38.

34 Theodore Konstadinides and Noreen O’Meara, Rebalancing Judicial Protection in Criminal Matters after
Lisbon and Stockholm. In Security and Justice Law After Lisbon and Stockholm, Cian Murphy and Diego Acosta
Arcarazo (eds.). Hart Publishing, 2014, p. 91.

33 Herlin-Karnell, 2010, p. 238-240.

32 Ester Herlin-Karnell, The integrity of European criminal law co-operation: The nation state, the individual,
and the area of freedom, security and justice. In The Constitutional Integrity of the European Union, Fabian
Amtenbrink and Peter Van Den Berg (eds.) The Hauge: Asser Press, 2010, p. 238-240.
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2. Legal-theoretical framework

For the purpose of understanding the preliminary rulings from the CJEU and why the

contradiction of the values can be seen in the EAW, it is important to give a brief introduction

to the background of the EAW mechanism, its purpose, the principles on which it relies and

the legal regulations on which it is built. Therefore, the system previous to the EAW is briefly

presented to show the changes that the EAW brought. Also, to provide for a deeper

understanding of the theoretical framework and the categorization, the values and interests of

the analytical tool are presented in this section. Consequently, this section contains

components both from judicial sources and theories regarding interests and rights. It handles

both legal and theoretical aspects, since they together are central to analyzing the case law

and finding the shifting prioritizations of the values.

2.1 The European arrest warrant
TFEU Article 67 is an important base of the AFSJ, proclaiming that all EU citizens have the

right to freedom, security and justice.36 This article shows that the notions of freedom,

security and justice are all important objectives of the AFSJ. However, the pursuit of security

has been especially evident in the AFSJ advancement.37 This objective led, with the

introduction of the EAW, to the abolishing of extradition procedures between Member States

and replaced it with a system of surrender between judicial authorities.38 According to the

preamble of the Framework Decision, this new system of surrender of sentenced or suspected

persons was introduced to improve efficiency and provide for a simplified system in

comparison to the previous one. The Framework Decision made it possible to remove the

complexity of the previous system and the potential for delay that was built into it.39

The system previous to the EAW consisted of two stages. The first step included a legal

examination of the admissibility of extradition, and the second step consisted of a political

decision which was conducted case-by-case by government officials. Double criminality was

39 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures
between Member States (2002/584/JHA), recital 5.

38 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures
between Member States (2002/584/JHA), recital 5.

37 Herlin-Karnell, 2017, p. 82.

36 The Treaty on The Functioning European Union [2012] C326/47, Article 67. See also The Treaty on The
European Union [2012] C326/13, Article 3.2
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required for extradition, meaning that extradition depended on the demeanor being a criminal

offense in both the issuing and executing Member States. Otherwise, the requested state could

refuse cooperation.40

The EAW brought about many changes in relation to the earlier extradition process. By

handing over the extradition procedure to the judicial systems of the Member States, the

Framework Decision removed the need for political approval.41 With the EAW, persons

subject to an arrest warrant can be transferred to face trial or serve a sentence in the Member

State where they are suspected, or, convicted of the crime. This is where the concept of mutual

recognition becomes important. The EAW is the first concrete measure in the field of criminal

law implementing mutual recognition of judgments and judicial decisions.42 Mutual

recognition of judgments and decisions makes judicial cooperation possible within the AFSJ,

despite the fact that different substantive and procedural national laws exist in different

Member States.43

In most cases, the Framework Decision still requires double criminality, but there are

exceptions to this rule. If the arrest warrant involves one of the 32 crimes listed in Article 2(2)

of the Framework Decision, double criminality is not required.44 The crimes exempted are

broadly formulated (e.g. computer-related crime, corruption, swindling, sabotage, racism, or

xenophobia) and there is no common definition at the EU level for many of them, which could

raise concerns in regards to legality. However, the CJEU has held that the listed crimes are

defined by national legislation and that the aim of the EAW is not to harmonize them.45 All

Member States must respect fundamental rights by Article 6 TEU and thereby the principle of

legality should be guaranteed nationally.46

46 Rijken, 2010, p. 1478.

45 Court of Justice, Judgment of the Court of 3 May 2007, Case C-303/05, Advocaten voor de Wereld VZW v
Leden van de Ministerraad.

44 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures
between Member States (2002/584/JHA), Article 2, and Satzger, 2018, p. 322.

43 Satzger, 2018, p. 318.

42 The Treaty on The Functioning European Union [2012] C 326/47 Article 82. Council Framework Decision of
13 June 2002 on the European arrest warrant and the surrender procedures between Member States
(2002/584/JHA), recital 6.

41 Satzger, 2018, p. 322.

40 Helmut Satzger, Mutual Recognition in Crisis? An Analysis of the New Jurisprudence on the European Arrest
Warrant, European Criminal Law Review, Vol. 8, No. 3, 2018:317-331, p. 321.
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The Framework Decision contains the grounds for non-execution of an arrest warrant in its

Articles 3, 4, and 4a. Mandatory non-execution is required when a final decision in a Member

State prevents further prosecution, and when the suspected person is not criminally

accountable under the executing Member State's law due to age.47 Grounds for optional

non-execution are, for example, if the executing judicial authority receives information that

the requested person has been finally judged by a third State regarding the same acts, or when

the person is prosecuted for the same act in the executing Member State.48 Finally, if a

decision is based on a trial at which the suspect did not appear in person, the judicial authority

can also refuse to execute the arrest warrant.49

The Framework Decision emphasizes that it does not modify the obligation to respect

fundamental rights and legal principles defined in TEU Article 6.50 Also, in the preamble to

the EAW, a reference to respect for human rights is included.51 The reference in the preamble

has been the center of many debates on whether the grounds of refusal listed in the

Framework Decision are exhaustive.52 Yet there is no explicit ground for non-execution based

on fundamental rights concerns listed in the Framework Decision.53

The lack of a fundamental rights refusal ground has been criticized ever since the EAW came

into existence. The absence is seen as the ultimate expression of the mutual trust that (at least

should) exist between the Member States.54 This controversy has been the subject of extensive

case law from the CJEU and has sparked criticism in several Member States due to concerns

on fundamental rights,55 and it will be discussed in further detail in Chapter 3. Summarized,

however, the CJEU has acknowledged that the executing judicial authority in some, rather

specific, circumstances can refuse to execute an EAW even though the refusal grounds listed

are not applicable but when fundamental rights are at stake. In these situations the principle of

55 Fichera, 2017, p. 177.

54 Auke Willems, The Court of Justice of the European Union’s Mutual Trust Journey in EU Criminal Law:
From a Presumption to (Room for) Rebuttal, German Law Journal, Vol. 20, No. 4, 2019:468-495, p. 471.

53 Rijken, 2010, p. 1475.
52 Satzger, 2018, p. 322-323.

51 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures
between Member States (2002/584/JHA), preamble 12.

50 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures
between Member States (2002/584/JHA), Article 1(3).

49 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures
between Member States (2002/584/JHA), Article 4a.

48 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures
between Member States (2002/584/JHA) Article 4, Satzger, 2018, p. 322-323.

47 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures
between Member States (2002/584/JHA), Article 3, Satzger, 2018, p. 322-323.
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mutual recognition, the cornerstone of the EAW, and the protection of fundamental rights ends

up in conflict. This contradiction should be resolved on the basis of case-by-case assessment.56

2.2 Values and interests
For the purpose of examining collective security and individual justice within the case law on

the EAW, it is important to explain which values and interests I will be looking for and what

they entail (Section 2.2.1), how they can contradict each other (Section 2.2.2) and how they

can be balanced (Section 2.2.3). Lastly, the analytical tool that is the assembly of the values

and the theories is presented (Section 2.2.4).

2.2.1 The values of the analytical tool

In this section the values of the analytical tool are described. It is important to note that the

categorization of values in my analytical tool is a simplified version of reality. The values are

often intertwined and overlap, which will be evident when the cases are analyzed. However,

for the purpose of structuring and analyzing the case law, the categorization is made. The

values connected to collective security are presented in Section 2.2.1.1. The values connected

to individual justice are presented in Section 2.2.1.2.

2.2.1.1 Collective security: mutual recognition, effective law enforcement, and

international cooperation

The EU has formally been involved in internal and external security since 1993, when the

Maastricht Treaty came into the picture. In the following years, the Union continued to

advance in a number of policy areas within this domain, and, finally, with the Lisbon treaty all

areas of justice and home affairs became subject of EU supranationalism. This transformation

led to the development of the Union's legislative authority in areas concerning criminal and

security law, which is the domain within which the EAW operates.57

The EU is committed to being an area of freedom, security and justice. The legal structure to

achieve this is through regulations built on a preventative, security-centric approach.58

Ensuring that the EU attains a high level of collective security is treated as a top priority, since

58 Ester Herlin-Karnell, Understanding Trafficking in Human Beings as Mixed Migration: The European ‘Area
of Freedom, Security and Justice’ and its Global Width. InWhat Is Wrong with Human Trafficking, Critical
Perspectives on the Law, Ester Herlin-Karnell and Claes Lernestedt (eds.) Oxford: Hart Publishing, 2018, p. 1.

57 Murphy, Acosta Arcarazo, 2014, p. 2-3.

56 Council of the European Union, The European arrest warrant and extradition procedures - current challenges
and the way forward, 2020/C 419/09, p. 6-7.
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it is seen as a precondition for the existence of the internal market. The strong focus on the

frictionless functioning of the internal market and the expansive character of security has led

to a security discourse within the EU.59 This focus on collective security can, as pointed out by

scholars, lead to the prioritization of market values at the cost of other important factors of EU

integration.60

Within this context, of ensuring collective security in the EU, the subvalues of mutual

recognition, mutual trust, effective law enforcement and international cooperation are

important to explain. These concepts are connected to the aim of collective security since they

allow for judicial cooperation in the EAW to take place.

The EAW system is based on a high degree of confidence between Member States, and this

confidence paves the way for mutual recognition.61 Mutual recognition and mutual trust is also

a precondition for the efficiency and cooperation of the EAW, since it has removed the

inherent delay that the old instrument created by relying on case-by-case scrutiny, and instead

relies on mutual trust. However, its implementation in decisions on criminal matters

presupposes that Member States trust each other’s criminal justice systems. That (assumed)

trust is based on the shared values to which they are committed, like principles of freedom,

democracy, respect for human rights, fundamental freedoms, and the rule of law.62 Therefore,

according to the CJEU, the presumption of trust within the EU is legitimate.

The trust that other Member States will follow agreed rules and adhere to fundamental

principles shared by the EU is especially important in the cooperation on criminal matters,

since it concerns the center of constitutionalism and involves judicial authorities in one state

having confidence in a foreign legal system. Member States must trust that the foreign judicial

authorities can carry out tasks according to the EAW, similar to how it would be done in their

own legal system.63 However, this mutual trust can be described as wishful thinking unless

63 Massimo Fichera, The Implementation of the EAW in the EU: Law, Policy and practice, Belgium: Intersentia
publishers, 2017, p. 207-210.

62 Programme of measures to implement the principle of mutual recognition of decisions in criminal matter
(2001/C 12/02).

61 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures
between Member States (2002/584/JHA), Recital 6 and 10.

60 Fichera, 2016, p. 35-38.

59 Massimo Fichera, Sketches of a theory of Europe as an Area of Freedom, security and Justice. In The
European Union as an Area of Freedom, Security and Justice,Maria Fletcher, Ester Herlin-Karnell and Claes
Matera (eds.) Routledge, 2016, p. 34.
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there is a set of fundamental rights common to all Member States that is consistently applied

throughout the Union.64

2.2.1.2 Individual justice: procedural justice, rule of law and right to a fair trial

Within the EU, there is no uniform or singular notion of justice; instead, various conceptions

of it exist. This section does not provide a summary of the extensive theoretical discussion on

the concept of justice. Instead, it briefly touches upon individual procedural justice and the

right to a fair trial within the context of the AFSJ.65 The subvalues connected to individual

justice in the analytical tool are individual procedural justice, the right to a fair trial and the

rule of law.

As stated in the section above, security is high on the EU agenda since the smooth

functioning of the internal market is of great importance to the EU. Paradoxically, the act of

creating the Union has led to an opening to the world, which also leads to a need for

securitization.66 It can therefore be useful to analyze EU justice regulations as

non-dominating, in contrast to security regulations as dominating.

The security-oriented approach places emphasis on concerns related to collective security,

making it challenging for other fundamental elements, such as the right to a fair trial, to gain

the same momentum. The emphasis on security has resulted in a preventative approach,

where safeguards protecting individual rights are compromised.67 Nonetheless, justice is also

an important aim for the EU, like it is for any democratic society, given its focus on human

rights, democracy and the rule of law as its essential values.68

Within this thesis, the principles protecting human rights connected to cooperation on

criminal matters are especially interesting to look at. In particular how they are affected by,

and can come into conflict with, mutual recognition, international cooperation and the aim of

effective cooperation in criminal matters. For example, the principle of mutual recognition,

on which the EAW relies, can raise concerns in relation to the right to a fair trial since

68 Herlin-Karnell, 2017, p. 79. See also The Treaty on The European Union [2012] C326/13, Article 2.
67 Herlin-Karnell, 2017, p. 81, 88.
66 Fichera, 2016, p. 41.

65 The CJEU has recognized and developed a number of principles of procedural law, which are now considered
to be embodied in Article 47 of the Charter of Fundamental Rights and also included Article 6(1) ECHR.

64 Tony Marguery, Rebuttal of Mutual Trust and Mutual Recognition in Criminal Matters: Is exceptional
enough? European Papers, Vol. 1 No. 3, 2016:943-963, p. 947.
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safeguards upholding procedural rights are not as anchored in EU law as it usually is in

national constitutions.

The power to prosecute criminal offenses must operate within the frames set by fundamental

rights and freedoms. Some rights are absolute and cannot be limited due to the interest of

prosecuting suspected persons to increase collective security. The non-absolute rights, on the

other hand, can be limited in the context of criminal proceedings, but only within the limits

set by for example the Charter of Fundamental Rights of the European Union (the Charter)

and the Framework Decision.69 For example, a limitation on the rights recognised in the

Charter must still adhere to the core of those rights - their essence. This means that

interference cannot undermine the substance of those rights.70 Article 47 of the Charter states

the right to a fair trial. Included in this is the right to an effective remedy, the right to a fair

and public trial within a reasonable time by an independent court and, lastly, that everyone

has the possibility of being advised, defended and represented. Also, to ensure access to

justice, legal aid must be made available to those who cannot afford it themselves.71 Gutman

describes that Article 47 of the Charter contains components that make up the essence of the

right to a fair trial, for example, access to a court, judicial independence and legal

representation72 Article 48 of the Charter states the presumption of innocence and the right of

defense.73

However, extradition within the EAW can potentially threaten the requested person’s

fundamental rights. The person subject to the arrest warrant could experience violations of the

right to a fair trial, by, for example, after being extradited, be tried by a non-independent

court, held in terrible detention conditions, be subjected to discrimination, experience hard

interrogation techniques, and physical or psychological abuse.74

74 Asif Efrat, Assessing mutual trust among EU members: evidence from the European Arrest Warrant, Journal
of European Public Policy, Vol. 26, No. 5, 2019:656-675, p. 661.

73 Charter of Fundamental Rights of the European Union 2000/C 364/01, Article 48.

72 Kathleen Gutman, The Essence of the Fundamental Right to an Effective Remedy and to a Fair Trial in the
Case-Law of the Court of Justice of the European Union: The best is Yet to Come? German Law Journal, 20,
2019:884-903.

71 Charter of Fundamental Rights of the European Union 2000/C 364/01, Article 47.

70 Charter of Fundamental Rights of the European Union 2000/C 364/01, Article 52(1). Explanations Relating to
the Charter of Fundamental Rights, Dec. 14, 2007, 2007 O.J. (C 303) 17, Explanation on art. 52, at 32 (citing
Case C-292/97, Karlsson and Others, 2000 E.C.R. I-202, para. 45).

69 Tomášek, 2023, p. 133.
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Due to these risks, the principle of mutual trust must be based on guarantees ensuring

protection of fundamental rights. Many of these guarantees stem from the Charter, but case

law from the CJEU is also an important source where interpretations on the right to a fair trial

and procedural justice are developed. The CJEU has developed guidance regarding how the

independence of the court should be interpreted, that parties should be heard and that there

should be equal position in the proceedings.75 The CJEU has also in case law held that human

rights shall take precedence over economic rights.76 Accordingly, the Framework Decision

should be interpreted in such a way that the essence of fundamental rights must be respected

and not put aside when in conflict with collective security.

Member States are generally considered to have a sufficient level of shared values to uphold

the fundamental rights set out in the Charter, making mutual trust a reasonable concept. All of

this is, however, dependent on them being democracies adhering to the rule of law principle.77

The rule of law, put in simple terms, means that the powers of the state are limited by laws,

and that the state can only act within those set boundaries. This involves ensuring that all state

actions are subject to judicial review, possible through the separation of powers.78 The rule of

law principle is therefore central to the implementation of the EAW, since it can be seen as a

precondition for individual justice.

2.2.2 The conflict of the values and interests

The overarching values of collective security and individual justice are present in the

reasoning of the CJEU regarding the EAW, though the subvalues described. Their conflict and

prioritization are often put to the test.

This conflict is important to analyze since the EU gradually has taken on competences

otherwise common to nation-states, like the jurisdiction within cooperation on criminal

matters and the use of coercive powers. The EU has to justify the use of this power and

handle the balancing act between collective security and individual justice within this area.79

As more of these issues are included in the EU competence it is vital to discuss the balancing

79 Herlin-Karnell, 2017, p. 87-88.

78 Frank Zimmermann, Concerns Regarding the Rule of Law as a Ground for Non-execution of the European
Arrest Warrant: Suggestions for a Reform, European Criminal Law Review, Vol. 12, No. 1, 2022:4-24, p. 5-6.

77 Tomášek, 2023, p. 134.

76 See for example Court of Justice, Judgment of the Court of 14 October 2004, Case C-36/02, Omega
Spielhallen und Automatenaufstellungs GmbH.

75 René Barents, EU Procedural Law and Effective Legal Protection, Common Market Law Review,
2014:1437-1462, p. 1442-1444.
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of interest within EU law generally and the EAW specifically. This discussion is important to

understand when analyzing the preliminary rulings, since deliberations on the balancing often

shape their outcome.

The EU is often characterized by value pluralism, meaning that it is governed by and seeks to

achieve different, and sometimes contradicting, values. Opening articles of EU treaties often

contain lists of values and aims that the EU should fulfill. They cover a broad spectrum of

values, like human dignity, justice, non-discrimination, freedom, democracy, and pluralism.80

However, according to Beck, the broad array of values leads to vagueness, due to them being

open-ended while operating in a contextual incompleteness. Also, there is often no consensus

on the meanings of their underlying concepts.81 As a result, the values can be formed to fit

many different interpretations. These uncertainties and tensions regarding provisions of the

treaties trickle down into uncertainties regarding directives and decisions. This provides a

central role for the interpretation of the CJEU.82

The problem of vagueness and conflicting values in the development of the AFSJ has been

highlighted also in relation to the EAW. The value pluralism is evident in the EAW, meaning

that the two overarching values, collective security and individual justice, often come into

conflict. For example, the right to a fair trial of the person extradited can come into conflict

with the states' interest to arrest and extradite the person with maximum effectiveness.83

2.2.3 The balance

Numerous ideas exist regarding what balance entails in the AFSJ. In this thesis, the views of

balance connected to the reasoning of courts are especially interesting to look at, since the

analysis is based on preliminary rulings from the CJEU. In Section 2.2.3.1, the theory of what

a reasoned judgment entails is discussed since it provides context to the rulings from the

CJEU. In Section 2.2.3.2, the principle of proportionality is presented. Proportionality is not

viewed as a value within itself, but is seen as a tool through which collective security and

individual justice are balanced.

83 Xanthopoulou, 2015, p. 35.
82 Beck, 2012, p. 164-166.
81 Beck, 2012, p. 164-166.
80 See for example, The Treaty on The European Union [2012] C326/13, Article 2.
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2.2.3.1 Reasoned judgment as a tool for balance

Value pluralism is an inescapable aspect of all law, but an extra strong aspect of EU law. The

legal reasoning of courts seeks to resolve the uncertainty that this brings, but norm collision is

still sometimes inevitable. This leads to the conclusion that judicial reasoning involves the

exercise of judicial choices and discretion.84 This legal reasoning should, according to some

scholars, for example Fichera, reshape the human rights side of the EAW.85 However, case

law from CJEU has shown that this is not an easy, but still important, task for the CJEU.

According to Howard Gibbs, this legal reasoning can provide us with balance. Reasoned

judgments can help the CJEU to avoid giving excessive power to what constitutes the current

discourse within the EU, for example the security discourse. Changes in the security state of

the Union should not automatically lead to an opposing change in the freedom and justice

regimes, since these changes can constitute a disproportionate burden on some targeted

individuals.86 This does not lead to a balance between the values of collective security and

individual justice. A reasoned judgment instead revolves around the interests of an

individual, like a person subject to an arrest warrant, in contrast to the broader interests of the

community, like the collective security interest of citizens in the EU. We should balance the

interest of the subject to the arrest warrant of procedural justice and the legitimate aim of the

EU to avoid terrorist attacks and cross border crimes. Achieving a reasonable balance

between these two sets of values is essential in judicial reasoning.87

The preliminary rulings from the CJEU can provide for these reasoned judgments and

well-balanced deliberation on the values. However, the reasoning that the CJEU often

conducts has been criticized for prioritizing values connected to the functioning of the

internal market at the cost of social values.88 This can lead to an imbalance in the judgments,

since security will be prioritized to ensure the functioning of the internal market. If the CJEU

acts mostly in favor of the functioning of the market, to not disfavor free movement, it can be

an obstacle for the other values from gaining the same momentum in the Court's reasoning.

This can affect the reasoned judgment and, consequently, the balance.

88 Mark Pollack, The Legitimacy of the Court of Justice of the European Union. In Legitimacy and International
Courts, Harlan Cohen and Nienke Grossman (eds.) Cambridge University Press, 2017, p. 57.

87 Howard Gibbs, 2011, p. 132.
86 Howard Gibbs, 2011, p. 131-132.
85 Fichera, 2017, p. 176.
84 Beck, 2012, p. 161-162.
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2.2.3.2 Proportionality as a tool for balance

Could the use of proportionality help balance the values of collective security and individual

justice, and their limitations in relation to each other? According to Greene it could, since

‘proportionality seeks to achieve this calibration through a structured approach to limitations

on rights’.89 A proportionality based reasoning could therefore help the CJEU in the

prioritization of the values when they come into conflict and inevitably have to limit each

other.

Proportionality is a principle common to many areas of EU law, however, in this thesis it is

only discussed in relation to the EAW. According to Herlin-Karnell, the principle of

proportionality can be used to find out what constitutes a reasonable balance in a specific

case. Proportionality can be reached through four components: ‘proper purpose, rational

connection, necessary means and proper relation between the rationale gained by realizing the

proper purpose and the harm caused to the constitutional right.’90 Similarly, Xanthopoulou

sees the last stage of the proportionality test as a cost-benefit analysis, examining if the

limitations imposed excessively burden the right-holder.91 The question of justice is therefore

connected to proportionality since it can be used, within the reasoning of the CJEU, to

determine what is a balanced judgment in a specific case.92 Consequently, proportionality can

help strike the balance between the values of collective security and individual justice if it is

used correctly, and thereby provide justification to limitations on individual justice or

collective security.

However, it is important to note that proportionality and balancing is not something the CJEU

should always do. Absolute rights should never be balanced through proportionality.

Therefore, the court should not use a proportionality-based reasoning when absolute rights are

at stake.93 Also, limitations of rights should not go beyond their essence.94

94 Kathleen Gutman, The Essence of the Fundamental Right to an Effective Remedy and to a Fair Trial in the
Case-Law of the Court of Justice of the European Union: The best is Yet to Come? German Law Journal, 20,
2019:884-903.

93 Xanthopoulou, 2015, p. 37.
92 Herlin-Karnell, 2017, p. 101.
91 Xanthopoulou, 2015, p. 36.
90 Herlin-Karnell, 2017, p. 95.
89 Jamal Greene, Rights as Trumps, Harvard Law Review, Vol. 132, No. 1, 2018:28-132, p. 58.
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2.2.3.3 The trump-model and the interests-model

In connection to this discussion on proportionality, the trump and interest model is worth

developing more in detail. This model is important, since the analytical tool is based on rights

and interests. Only taking proportionality into account when analyzing the preliminary rulings

on the EAW is not quite enough since one critique of proportionality is that it does not

properly recognize the difference between rights and interests.95 Therefore, the trump and

interest model is added to the theory. An important disclaimer to note before this discussion is

that many theories and ideas regarding rights as trumps originate from Dworkin.96 However, I

have chosen to use sources that do build on his findings but are more connected to EU law

specifically.

Xanthopoulou outlines the key principles of the trump and interest model. According to the

interest model, fundamental rights lack precedence over conflicting considerations. This

allows for interests to have priority over rights. In contrast, the 'trump' model views rights as

trumps, taking precedence over conflicting considerations or collective interests, unless under

exceptional circumstances.97

The trump model can be divided into a weak trump model and a strong trump model. The

strong trump theory states that rights should always be prioritized. The strong trump model

can be applied when absolute rights are at stake, since they should never be balanced to other

interests. However, most absolute rights are uncommon and most rights can be subject to

restrictions. A strong trump model is not effective when non-absolute rights have to be

balanced to interests. A more flexible approach is necessary, and therefore the weak trump

model can be used instead.98 The weak trump theory can handle both the balancing and

trumping aspects of non-absolute rights when balanced to competing interests.99 According to

Greene, treating non-absolute rights this way ‘ensures that we treat them righteously, that we

affirm them even in the face of compelling arguments for interference.’100

100 Greene, 2018, p. 87.
99 Xanthopoulou, 2015, p. 37.
98 Xanthopoulou, 2015, p. 37.

97 Ermioni Xanthopoulou, The European Arrest Warrant in a context of distrust: Is the Court taking rights
seriously? European Law Journal, Vol. 28, No. 4-6, 2022:218-233, p. 220-221.

96 See for example Ronald Dworkin, Taking rights seriously, 1977.
95 Greene, 2018, p. 66.
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Applying the weak-trump model in the context of the EAW, the individual right to a fair trial

is balanced against the interest of collective security and effective judicial cooperation.

Mutual recognition, mutual trust, and effective cooperation are values connected to collective

security. They represent legitimate interests and are often emphasized in the judicial

reasoning of the CJEU on the EAW. However, the CJEU has been accused of creating an

imbalance between the values, by putting too much emphasis on mutual recognition, giving it

the effect of trumping competing objections of individual rights.101

Using the interest and trump model will be of assistance when determining in which direction

the CJEU is arguing and show how much protection the individual rights enjoy in the

preliminary rulings, when competing with the interest of collective security. Seeing how EU

criminal law has been highly security-driven and EU constitutionalism can be described as

weak, viewing rights as trumps over other competing values is not always the outcome in

case law. For example, the right to a fair trial has not always been recognized when put

against the principle of effectiveness.102

2.2.4 The analytical tool: an assembly of the theoretical framework

The outcome of the theoretical framework discussed (the contradiction of the values,

proportionality, and the trumps and interest model) is summarized in the analytical tool seen

in Table 1. As described briefly in Chapter 1, this analytical tool is used to analyze and

categorize the preliminary rulings in Chapter 3. This analytical tool is also the basis for the

discussion in Chapter 4.

102 Xanthopoulou 2022, p. 221.
101 Xanthopoulou, 2015, p. 38.
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Table 1. The analytical tool. Consisting of the main categories and sub-categories of values

categorized beneath them and proportionality as an overarching tool for balance.

The left side of the table can be seen as the interest-side. Mutual recognition and mutual trust

is vital for the functioning of the internal market and for the EU to become an area of

freedom, security, and justice where judicial cooperation on criminal matters is possible. This

is a legitimate interest for the EU and can help ensure collective security, the overarching

value. Effective law enforcement and international cooperation is also essential for the EAW

to achieve the objective of creating a simplified system of surrender. All of the values work

together to achieve collective security, since they create a system where sentenced or

suspected persons can be surrendered and prosecuted in another Member State. In this tool

collective security is not seen as a classic individual right, as has been argued by some

scholars who see the right to security as a right to positive state action. Instead it is viewed as

a collective interest. It can be argued to not be a right within itself, but an overarching interest

that the sub-values together try to achieve with the simplified system of surrender between

Member States.103

The right side of the table contains different rights connected to individual justice. They can

together help reach the overarching value of individual justice. Therefore, this side of the

table represents the trump side. The rule of law is not a right within itself, but it is a core

element of individual rights as the primacy of the law is fundamental to the protection and

promotion of individual rights.104 Therefore, the rule of law is sorted on the right side of the

analytical tool.

The analytical tool also shows how proportionality is seen as a tool used by the CJEU to

balance the values and rights on the different sides of the analytical tool.

104 Clair Apodaca, The Rule of Law and Human rights, Judicature, Vol. 87, No. 6, 2003:292-299, p. 292.

103 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures
between Member States (2002/584/JHA), Recital 5.
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3. Results: evolutive interpretation of the values

As seen above, many scholars have expressed concern regarding the value of collective

security overshadowing for example individual justice, within AFSJ generally and within the

EAW context specifically. Therefore, this section examines preliminary rulings on the EAW

between 2012 to 2019, categorizing them according to the analytical tool. Focusing on the

prioritization of the values and the “interests vs trumps”-model, the reasoning and evolutive

interpretation of the CJEU is analyzed. To provide examples, sections from the case law are

cited and words connected to the values are emphasized by using italics.

3.1 Case law prioritizing collective security and seeing rights as interests
In a majority of the early cases, the CJEU starts out by stating the importance of the interests

connected to collective security, like efficiency, mutual recognition, and cooperation. The

affirmation of these interests is always somewhere along the lines of the following statement:

‘[T]he purpose of [the Framework Decision] is to replace the multilateral system of extradition
between Member States with a system of surrender, [...] that system of surrender being based
on the principle of mutual recognition. Framework Decision [...] thus seeks, by the
establishment of a new simplified and more effective system for the surrender of persons
convicted or suspected of having infringed criminal law, to facilitate and accelerate judicial
cooperation with a view to contributing to the objective set for the European Union to become
an area of freedom, security and justice by basing itself on the high degree of confidence
which should exist between the Member States.’105

Statements similar to this one often sets the tone in the early cases, where the values stated in

the beginning are prioritized in the CJEU’s balancing act between collective security and

individual justice. Also, in the early rulings, reasoning similar to the cited paragraph is often

decisive in the final conclusion of the CJEU. Therefore, these cases manifest a prioritization

of the interest model, where the interests of judicial cooperation and efficiency are prioritized

above the more classic individual rights that the trump model would prioritize.

Overall, there is a clear prioritizing of collective security between the years of 2012 to 2015

in EAW case law. When faced with the tension between the values, the CJEU emphasized

judicial cooperation, mutual recognition, mutual trust, and effectiveness - all of which,

105 Court of Justice, Judgment of the Court (Grand Chamber) of 29 January 2013, Case C‑396/11, Ciprian Vasile
Radu, para. 34. From here on after: C‑396/11 Radu.
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according to the analytical tool, are values prioritizing collective security. The protection of

the fundamental rights of the individuals concerned had to stand back in the conflict.

This section examines the case law where the values connected to collective security are

prioritized, in the arguments and the outcome of the case. The preliminary rulings sorted here

are divided into subheadings depending on which of the sub-values in the analytical tool are

most prominent in the arguments of the CJEU.

3.1.1 Mutual recognition/mutual trust

The case of Radu106 is an example of where interests connected to collective security

outweigh individual rights and where the CJEU puts special emphasis on mutual recognition,

while the values connected to individual justice are downplayed. The CJEU was asked if the

executing judicial authority could reject the execution of an arrest warrant due to a possible

breach of the right to fair trial. The Court held that ‘the executing judicial authorities cannot

refuse to execute a European arrest warrant [...] on the ground that the requested person was

not heard in the issuing Member State before that arrest warrant was issued’.107

Basically, the CJEU ruled that the Framework Decision does not give the judicial authorities

the option to deny the execution of an EAW when no refusal grounds listed are applicable,

even if fundamental rights are breached.108 This conclusion shows that the CJEU puts

emphasis on the security objective of the Framework Decision and that it does not view rights

as trumps in relation to the objective of effectiveness and cooperation.109

However, this case also shows that the CJEU is well aware of the contradiction of the values.

Categorizing the case shows how the Court first puts forth the values of individual justice and

legal certainty, and then the values of collective security channeled through mutual

recognition. While acknowledging that the right to defense during a trial can sometimes lead

to a ground for non-execution of an EAW, the CJEU still held that this ground was not

fulfilled in this case, when the requested person subject to the arrest warrant had not been

heard by the issuing judicial authorities.110 According to the CJEU, if the issuing Member

110 C‑396/11 Radu, para. 37-39.
109 Xanthopoulou, 2022, p. 222.
108 Xanthopoulou, 2015, p. 38.
107 C‑396/11 Radu, para. 43.
106 C‑396/11 Radu.
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State were required to hear the requested person before an arrest warrant is issued, this would

render the EAW system inefficient, non-functioning and it would prevent the area of freedom,

security, and justice from being achieved.111 In this argument, the CJEU clearly put the value

of collective security in front of the value of individual justice.

In a similar way, the CJEU in Melloni112 again prioritized the efficiency of judicial

cooperation and mutual recognition over individual justice. Even though the CJEU discussed

the tension between mutual recognition and fundamental rights (in this case concerning the

right to review of a judgment issued in absentia), it chose to emphasize the importance of

mutual trust.113

The clash, in Melloni, was not only between individual justice and the EAW goal of

efficiency, but also between individual justice and the principle of primacy of EU law. Again,

the CJEU seemed to put emphasis on the importance of efficiency and mutual recognition,

and it could be especially emphasized in this case since the primacy of EU law was

concerned.114 The Court decided that ‘allowing an executing authority to make the surrender

of the person convicted in absentia conditional upon a subsequent review of the judgment

leading to an EAW would undermine the efficacy of the judicial cooperation’.115 Affirmed by

the objective of creating an area of freedom, security and justice, the principles of

effectiveness and mutual recognition were prioritized.116

The prioritization of interests, above rights, is present both in Melloni and Radu. The values

highlighted in the cases, the primacy of EU law, mutual recognition and effectiveness, are

legitimate interests but in these cases they are used to override fundamental rights, which is

what the EU is founded on,117 instead of protecting them.118 In the name of mutual trust, the

CJEU in these cases choses to prioritize the effective functioning of the EAW and cooperation

among Member States over individual justice.

118 Willems, 2019, p. 485.
117 The Treaty on The European Union [2012] C326/13, Article 2.
116 Xanthopoulou, 2022, p. 222.
115 C‑399/11 Melloni, para. 64.
114 Xanthopoulou, 2022, p. 222.

113 Michael Schwarz, Let’s talk about trust baby! Theorizing Trust and Mutual recognition in the area of
freedom, security and justice, European Law Journal, Vol. 24, No. 2-3, 2018:124-141, p. 126-127.

112 Court of Justice, Judgment of the Court (Grand Chamber) of 26 February 2013, Case C‑399/11, Stefano
Melloni v Ministerio Fiscal. From here on after: C‑399/11 Melloni.

111 C‑396/11 Radu, para. 40.
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In Jeremy F,119 mutual recognition is again prioritized and the CJEU seems to argue in line

with the interest model. The Court emphasized that both the issuing and the executing

Member States must fulfill its fundamental rights obligations, since this represents their

commitment to the shared values of the EU. The high level of confidence between Member

States and the principle of mutual recognition can be based on this duty.120 The CJEU

therefore seems to mean that the presumption of mutual trust is enough to justify the

prioritization of the interest of efficiency. The CJEU thereby uses the presumption of mutual

recognition and mutual trust to argue that fundamental values are respected in the Member

States. This circular argument shows the prioritization of interests above individual justice.

3.1.2 International cooperation

In a few of the preliminary rulings, the objective of international cooperation is especially

prominent in the arguments put forward by the CJEU. According to the analytical tool, in

these cases, the CJEU prioritizes collective security and argues more in line with the interest

model than the trump model.

The tension between the values and the prioritization of international cooperation is evident

already in the first case of 2012, Melvin West.121 In this case, the CJEU concluded that when a

person is subject to more than one surrender between Member States, only the consent of the

Member State which carried out that last surrender is required for extradition.122 In its judicial

reasoning, the CJEU explicitly prioritizes international cooperation and effectiveness. It does

so by stating that it would undermine the objective of the Framework Decision, of

accelerating and simplifying judicial cooperation between Member States, to require consent

both from the first and the second Member States before extradition.123 Efficiency is thereby

put higher in the hierarchy than individual justice, and the interest model is applied.

123 C-192/12 Melvin West, para 56.
122 C-192/12 Melvin West, para 80.

121 Court of Justice, Judgment of the Court (Second Chamber) of 28 June 2012, Case C-192/12 Melvin West.
From here on after: C-192/12 Melvin West.

120 C‑168/13 Jeremy F, para. 48-50.

119 Court of Justice, Judgment of the Court (Second Chamber) of 30 May 2013, Case C‑168/13, Jeremy F v
Premier Ministre. From here on after: C‑168/13 Jeremy F.
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This line of reasoning continued later in 2012 in João Pedro Lopes Da Silva Jorge124, where,

according to my analytical tool, the Court continued to be less concerned with protecting

individual justice. The arguments are similar to those in Melvin West, the CJEU reinforced

the cooperation mechanism in accordance with the principle of mutual recognition, in this

case, at the cost of not prioritizing the future rehabilitation of offenders.125

3.1.3 Effective law enforcement

The subvalue of effective law enforcement is also especially prominent in the CJEUs

reasoning in some of the preliminary rulings prioritizing collective security. However, while

the CJEU still prioritizes efficiency in Lanigan,126 we can also see the reasoning of the CJEU

starting to change. From arguing in line with the interest model, towards beginning to

acknowledge rights as trumps more. Still not to a point where they are actually prioritized

over collective security, but at least the CJEU shows a new tendency in its reasoning. In

Lanigan, the executing Member State had failed to respect the time limits in the Framework

Decision and the CJEU was asked whether this relieved them from its obligation to carry out

the execution. Also, the CJEU was asked if Lanigan could continue to be held in custody

once the time limits were exceeded.127 The time limits and the failure to respect them relates

to the right to a fair trial.128

The CJEU began with stressing the strictness of the time limits, however, it then still decided

to prioritize the effectiveness of the Framework decision by stating that the EAW was still

valid. In other words, the fact that the detention exceeded the time limits did not create an

obligation to release Lanigan or render the arrest warrant invalid.129 The CJEU chose to

prioritize the efficiency of the EAW system, since this was emphasized even in the presence

of expired deadlines.130 This prioritization underscores the significance that the CJEU places

on the enforcement of every arrest warrant.

130 Xanthopoulou, 2022, p. 226-227.
129 C‑237/15 Lanigan, para. 62-63.
128 Willems A, 2019, p. 488.
127 C‑237/15 Lanigan, para. 26.

126 Court of Justice, Judgment of the Court (Grand Chamber) of 16 Juli 2015, Case C‑237/15, Minister for
Justice and Equality v Lanigan. From here on after: C‑237/15 Lanigan.

125 C-42/11 João Pedro Lopes Da Silva Jorge, para 40.

124 Court of Justice, Judgment of the Court (Grand Chamber) of 5 september 2012, Case C-42/11 João Pedro
Lopes Da Silva Jorge. From here on after: Case C-42/11 João Pedro Lopes Da Silva Jorge.
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However, the CJEU also emphasized Article 6 of the Charter and Article 5 of the ECHR, and

states that these must be taken into consideration.131 After balancing all competing

considerations, the Court finally held that the executing judicial authority may only decide to

hold that person in custody ‘in so far as the procedure for the execution of the European arrest

warrant has been carried out in a sufficiently diligent manner and [...] the duration of the

custody is not excessive’.132 This emphasis showed that the CJEU started to become more

concerned with fundamental rights within the EAW, even if it still was even more concerned

with efficiency. Also, the CJEU acknowledged that mutual recognition, and the presumption

of it, is not absolute.133

In 2017, two years after Lanigan, the case of Vilkas also concerned the time limits set in the

EAW.134 The CJEU was asked if the executing and issuing Member States could agree on a

new surrender date when the requested person resisted the first established date.135 The

question arose since Vilkas had resisted execution to the point where the first surrender date

never led to an execution.136 Again, the CJEU explicitly prioritized efficiency, by stating that

if a surrender has failed due to circumstances outside the control of the Member States, a new

surrender date must be agreed.137 Consequently, the CJEU, again, prioritized values connected

to collective security in the analytical tool, especially efficiency, above the right to a fair trial.

The reasoning of the CJEU in Vilkas is similar to the reasoning in Lanigan; that an EAW

should not be invalidated due to time limits having been exceeded. However, the cases also

show that time limits cannot always be ignored. If the delay is not beyond the control of the

Member States, the right to a fair trial can be prioritized over efficiency.138 The CJEU

therefore acknowledged the contradiction of values but prioritized the interests connected to

collective security when conducting the balancing act.

138 Pieter van der Mei, 2017, p. 890.
137 C‑640/15 Vilkas, para. 71-72.
136 C‑640/15 Vilkas, para. 19.
135 C‑640/15 Vilkas, para. 19.

134 Court of Justice, Judgment of the Court (Third Chamber) of 25 January 2017, Case C‑640/15, Tomas Vilkas.
From here on after: Case C‑640/15 Vilkas.

133 Montaldo, 2016, p. 981, Willems, 2019, p. 488.

132 C‑237/15 Lanigan, para. 58. Stefano Montaldo, On a Collision Course! Mutual Recognition, Mutual Trust
and the Protection of Fundamental Rights in the Recent Case-law of the Court of Justice, European Papers, Vol.
1, No. 3, 2016:965-996, p. 981.

131 C‑237/15 Lanigan, para. 57-58.
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In Ardic,139 the efficiency of the EAW instrument was once again prioritized. The executing

Member State wanted advice on what constitutes a trial resulting in a decision.140 The Court

reinforced the high level of trust that must exist between the Member States and the

importance of effective judicial cooperation on criminal matters. This reasoning can be seen

for example in the following quote:

‘[W]ith a view to effective judicial cooperation in criminal matters, the issuing and executing
judicial authorities must make full use of the instruments provided for, in particular in Article
8(1) and Article 15 of the Framework Decision, in order to foster mutual trust on the basis of
that cooperation.’141

The next case to prioritize effectiveness was IK.142 The issuing Member State asked how to

act when the executing Member State had already extradited the person concerned and, after

this, the person appealed the case as information regarding a supplementary sentence was not

found in the EAW.143 The issuing Member State therefore asked the CJEU whether the

disclosure was correct, and the CJEU answered that question in the affirmative. The

argumentation of the CJEU is in favor of efficiency, cooperation, and mutual trust and

suggests more the prioritization of efficiency than individual justice, see for example the

following statement:

‘[T]o subject the enforcement of the additional sentence to such a requirement, despite the
fact that the executing judicial authority could not refuse to accede to the European arrest
warrant, would be at odds with the objective of facilitating and accelerating the judicial
cooperation sought by that framework decision’144

The CJEU concluded that it does not affect the surrender that the additional sentence was not

included in the EAW and the surrender was correct.145 While CJEU highlights that the

information about the additional penalty should have appeared in the EAW, in order not to

jeopardize mutual trust in another Member State, it still chose to prioritize efficiency when it

declared the surrender to be correct.

145 C-551/18 PPU IK, para. 70.
144 C-551/18 PPU IK, para. 69.
143 C-551/18 PPU IK, para. 33.

142 Court of Justice, Judgment of the Court (First Chamber) of 6 December 2018, Case C-551/18 PPU IK. From
here on after: C-551/18 PPU IK.

141 C-571/17 PPU Ardic, para. 91.
140 C-571/17 PPU Ardic, para. 62.

139 Court of Justice, Judgment of the Court (Fifth Chamber) of 22 December 2017, Case C-571/17 PPU, Samet
Ardic. From here on after: C-571/17 PPU Ardic.
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In Sut,146 a Member State asked the CJEU how to handle when the sentence in an arrest

warrant is not compatible with the national law of the executing Member State.147 This issue

matters if the executing Member State chooses to execute the sentence itself, due to the

connection between the person subject to the warrant and the issuing Member State.

However, according to the executing Member State, the offense of the EAW may only result

in a fine, not prison, as in the issuing Member State.148

The refusal ground concerned is established to promote social reintegration after serving a

sentence. The CJEU emphasized the importance of the requested person’s chances of

reintegrating into society when the sentence has expired, however, it also held that this

ground for refusal must not be used in such a way that the main purpose of the Framework

Decision is overridden.149 Therefore, the executing authority may give effect to an EAW if the

executing state is not able to actually enforce the custodial sentence.150 Effective cooperation

was thus prioritized over the individual's potential to reintegrate into society. This reasoning

thereby puts emphasis on the values connected to collective security and rights was not

prioritized over interests.

In Poplawski,151 the contradiction of reintegrating into society and the efficiency of the EAW

system was once again the topic at hand. The executing Court asked the CJEU about the

obligation to execute the sentence itself if it chooses not to execute the arrest warrant. Was it

enough to state that it is willing to do so?152 The CJEU again stated the importance of the

requested person’s chances of reintegrating into society after the sentence, but, the CJEU also

held that refusing to execute an EAW means that the executing Member State must commit to

carrying out the sentence itself. Saying it is "willing" to do it isn't enough to constitute a

commitment and if the executing court finds that it cannot execute the sentence, they have to

instead execute the EAW.153 Consequently, the efficiency of the instrument was prioritized

153 C‑579/15 Popławski, para. 24, Pieter van der Mei, 2017, p. 896.
152 C‑579/15 Popławski, para. 18.

151 Court of Justice, Judgment of the Court (Fifth Chamber) of 29 June 2017, Case C‑579/15, Daniel Adam
Popławski. From here on after: C‑579/15 Popławski.

150 C-514/17 Sut, para. 50.
149 C-514/17 Sut, para. 46.
148 C-514/17 Sut, para. 24.
147 C-514/17 Sut, para. 25.

146 Court of Justice, Judgment of the Court (First Chamber) of 13 December 2018, Case C-514/17, Marin-Simion
Sut. From here on after: C-514/17 Sut.
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above the reintegration into society of the individual subject to the arrest warrant, showing the

balance tilting towards effective law enforcement.

3.2 Case law prioritizing individual justice and seeing rights as trumps
Having analyzed case law where rights were mostly seen as interests, this section analyzes

case law of the CJEU, where, according to the analytical tool, values connected to individual

justice are prioritized. By studying the case law on the EAW, this section shows the

emergence of rights as trumps. Also, correlating with this is the prioritization of individual

justice before collective security. The preliminary rulings are divided into subchapters

depending on which sub-value was most prominent in the reasoning and the outcome of the

case: individual procedural justice, the rule of law, or the right to a fair trial.

3.2.1 Individual procedural justice

The turning point, from collective security to individual justice, can be pinpointed to the

Joined Cases of Aranyosi and Căldăraru.154 However, even though this case can be described

as a turning point, where rights are recognized to have a trumping function, it still is not

completely in favor of individual justice.155 Nonetheless, the balance is struck in a different

place in this judgment than in the line of reasoning that represented the norm before it.

In Aranyosi and Căldăraru, the CJEU creates a two-step test, providing for an individualized

assessment. The CJEU held that, when trustworthy information provides evidence of a ‘real

risk of inhuman or degrading treatment’, the executing judicial authorities have to assess the

possible existence of that risk.156 Then, a second step follows the general part of the test,

which should establish if the specific person will be exposed to a risk because of the detention

conditions they will encounter. If both steps of the test are satisfied it only postpones the

surrender, it does not render the arrest warrant invalid.157

In this judgment, it is clear that the CJEU tried to balance judicial cooperation and efficiency

with individual rights. With the second step of the test, the actual compliance with

fundamental rights is assessed and thereby the CJEU shifts from presumed compliance to

157 Joined Cases C‑404/15 and C‑659/15 Aranyosi, Căldăraru, para. 88-89, Xanthopoulou, 2022, p. 223.
156 Joined Cases C‑404/15 and C‑659/15 Aranyosi, Căldăraru, para. 88-89.
155 Xanthopoulou, 2022, p. 223.

154 Court of Justice, Judgment of the Court (Grand Chamber) of 5 April 2016, Joined Cases C-404/15 and
C-659/15 PPU. From here on after: Joined Cases C‑404/15 and C‑659/15 Aranyosi, Căldăraru.
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actually looking into the level of compliance. Therefore the trump model is more present in

this case than in the line of reasoning before it158 This case also stated that mutual trust is

rebuttable and not an absolute presumption.159

However, it is also worth noting that the CJEU seems well aware of the delicate balancing

and is careful not to strike the balance too close towards individual justice, and too far away

from collective security and effectiveness. The CJEU chose to not let systemic deficiencies

alone lead to refusal of an EAW. Also, in the judgment the CJEU choses to postpone the

arrest warrant, not to render it invalid.160 This can be seen as a way for the CJEUs to still

safeguard the effectiveness of mutual recognition of the EAW. Nonetheless, the Court still

shifted its position on fundamental rights and mutual recognition and brought its

interpretation of mutual trust more in line with the actual situation at hand.

In Piotrowski,161 the CJEU puts special emphasis on the importance of individual procedural

justice in its reasoning, maybe because the person subject to the EAW was a minor at the time

of the crime. The CJEU concluded that an EAW can be refused if the individual hasn't

reached the age of criminal accountability in the country where the warrant is being executed.

This decision prioritized the rights of the individual, over the efficiency of the EAW system.

The CJEU first emphasized how important mutual recognition and the effectiveness of the

system is, but then landed in the conclusion that sometimes this has to take a step back:

‘Admittedly, the Court has previously accepted that exceptions may be made to the principles
of mutual recognition and mutual trust between Member States in exceptional circumstances.
Moreover, [...], that decision cannot have the effect of modifying the obligation to respect
fundamental rights, as enshrined in, inter alia, the Charter [...], and, in the present case, in
particular, in Article 24 of the Charter, concerning the rights of children, which Member States
are required to observe when implementing the framework decision.’162

Individual procedural justice was also prioritized when the CJEU, on the same day handed

down two cases, Tupikas163 and Zdziaszek164, interpreting what ‘trial resulting in the decision’

164 Court of Justice, Judgment of the Court (Fifth Chamber) of 10 August 2017, Case C‑271/17, Slawomir
Andrzej Zdziaszek. From here on after: C‑271/17 Zdziaszek.

163 Judgment of the Court (Fifth Chamber) of 10 August 2017, Case C‑270/17, Tadad Tupikas. From here on
after: C‑270/17 Tupikas.

162 C-367/16 Piotrowski, para. 49.

161 Court of Justice, Judgment of the Court (Grand Chamber) of 23 January 2018, Case C-367/16, Dawid
Piotrowski. From here on after: C-367/16 Piotrowski.

160 Xanthopoulou, 2022, p. 223.
159 Fichera, 2016, p. 52.
158 Xanthopoulou, 2022, p. 223.
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means. These cases show the evolutive interpretation of the term ‘trial resulting in the

decision’, compared to the earlier case of Ardic where effectiveness was prioritized instead.

In these two cases, the CJEU clarified how the term should be interpreted when the person

concerned was convicted at first instance but then appealed.165 According to the CJEU, the

phrase 'trial resulting in decision' should be understood as the proceedings where guilt has

been determined, and a penalty has been imposed. If the person was present at the

proceedings where these measures were established, the executing Member State must

execute the EAW.166

Looking into Tupikas, the CJEU stated that ‘the principles of mutual trust and recognition on

which [the] Framework Decision is based must not in any way undermine the fundamental

rights guaranteed to the persons concerned.’167 In this quote, the new prioritization of the

CJEU is evident. The CJEU explicitly prioritizes the fundamental rights when stating that

mutual trust cannot be used to override them. The Court thereby argues more in line with

rights as trumps than before and solves the conflict by prioritizing individual justice.

In JZ,168 the CJEU provided clarification regarding what constitutes detention according to the

Framework Decision. JZ was required to stay at home during the evenings, he had to report

daily to a police station, he was subject to electronic monitoring, and he was obliged to keep

his mobile phone on at all times.169 After one year, he was surrendered to another Member

State. That Member State wondered if these conditions were to be classified as detention

according to the Framework Decision.170

The CJEU used the ECHR and ECtHR case law to find the solution and thereby aligns the

definition of detention in the EAW with that of the ECtHR case law.171 By this method, the

CJEU found that the term ‘detention’ can include measures that have the effect of depriving a

person of their liberty, even if they are not actually imprisoned.172 However, when applying

the criteria from the ECtHR case law, the CJEU found that the measures that JZ had

172 C‑294/16 JZ, para. 51.
171 C‑294/16 JZ, para. 48-52.
170 C‑294/16 JZ, para. 31.
169 C‑294/16 JZ, para. 15.

168 Court of Justice, Judgment of the Court (Fourth Chamber) of 28 July 2016, Case C‑294/16, JZ v Prokuratura
Rejonowa Łódź - Śródmieście. From here on after: C‑294/16 JZ.

167 Case C‑270/17 Tupikas, para. 59, Willems, 2019, p. 492.
166 C‑271/17 Zdziaszek para. 109 and C‑270/17 Tupikas, para. 98. Pieter van der Mei, 2017, p. 891-893.
165 C‑271/17 Zdziaszek para. 75, C‑270/17 Tupikas, para. 48.
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experienced were not to be regarded as deprivation of liberty.173 Nonetheless, the CJEU still

emphasized individual rights in its reasoning and took into account the interpretation of the

ECtHR, indicating a prioritization of individual justice. It also stated that the national court

was free to remove the periods during which JZ was subject to these measures from the total

period of his custodial sentence.174

3.2.2 Rule of law/constitutionalism

In some of the cases analyzed, the CJEU emphasized the rule of law when prioritizing

individual justice over collective security, for example in a line of judgments regarding the

level of independence required to be regarded as a judicial authority referred to in the

Framework Decision. In these rulings, the CJEU prioritized the rule of law, which is a value

closely connected to individual justice according to the analytical tool.

In RO,175 the person subject to the EAW raised concerns that his fundamental rights were

threatened if he was extradited to the UK, since the UK had applied to leave the EU.

According to RO, there could be no mutual trust after the application and no guarantee that

fundamental rights would be satisfied. However, the CJEU held that an announcement by a

Member State of its plan to withdraw from the EU does not have the effect of suspending the

application of EU law in that Member State. EU law applies until the actual withdrawal.176

Nonetheless, the CJEU still does prioritize rights in this case, stating that the executing

Member State must examine ‘after carrying out a specific and precise assessment of the

particular case, whether there are substantial grounds for believing that, after withdrawal from

the European Union of the issuing Member State, the person who is the subject of that arrest

warrant is at risk of being deprived of his fundamental rights.’177 Regarding this, the CJEU

states that the UK is a party to the ECHR and has integrated Article 3 into its national law.178

Therefore, the CJEU concluded that the executing Member State could not refuse to execute

or postpone the execution of the arrest warrant due to the UKs intention of withdrawing from

the EU.179

179 C-327/18 PPU RO, para. 63.
178 C-327/18 PPU RO, para. 50.
177 C-327/18 PPU RO, para. 49.
176 C-327/18 PPU RO, para. 45.

175 Court of Justice, Judgment of the Court (First Chamber) of 19 September 2018, Case C-327/18 PPU, RO.
From here on after: C-327/18 PPU RO.

174 C‑294/16 JZ, para. 55, Pieter van der Mei, 2017, p. 891.
173 C‑294/16 JZ, para. 52.
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In a line of case law, the CJEU defined what ‘judicial authority’ is in the context of the

Framework Decision. Starting by handing down three cases180 on the same day, the CJEU

interpreted the term ‘judicial authority’ to answer if it could include a police service

(Poltorak181), a ministry of justice (Kovalkovas182) and prosecutors office (Özçelik183). The

interpretation is important since the national authorities issue EAWs and it has to be

independent for the rule of law to be upheld.

The CJEU held that the judicial authority must be distinguished from the executive to provide

for the separation of powers and the rule of law. In other words, it must be independent to

provide for judicial protection and effective judicial supervision must be available.184 In this

reasoning, the CJEU put a lot of emphasis on the importance of judicial review,

independence, and the rule of law as a precondition for the high level of trust between

Member States.185 Thereby, independence is seen as a precondition of mutual trust, it is not

blindly assumed, and the CJEU is arguing more in line with the trump model. This can be

seen for example in the following paragraph:

‘[T]he Framework Decision is founded on the principle that decisions relating to European
arrest warrants are attended by all the guarantees appropriate for decisions of such a kind, inter
alia those resulting from the fundamental rights and fundamental legal principles referred to in
[the Framework Decision]. This means that not only the decision on executing European arrest
warrants, but also the decision on issuing such a warrant, must be taken by a judicial authority,
such that the entire surrender procedure between Member States provided for by the Framework
Decision is carried out under judicial supervision.’186

Continuing the case law on independence of the judiciary, the Court kept on prioritizing the

rule of law in LM.187 Here, the CJEU ruled that the executing authority cannot execute an

EAW if it finds that there is a real risk of a breach of the right to a fair trial in the issuing

187 Court of Justice, Judgment of the Court (Grand Chamber) of 25 July 2018, Case C-216/18 PPU, LM. From
here on after: C-216/18 PPU LM.

186 C‑477/16 Kovalkovas, para. 37.
185 Xanthopoulou, 2022, p. 227.
184 See for example Poltorak, para. 35, C‑453/16 Özçelik, para. 38.
183 C‑453/16 Özçelik.
182 C‑477/16 Kovalkovas.
181 C‑452/16 Poltorak.

180 Court of Justice, Judgment of the Court (Fourth Chamber) of 10 November 2016, Case C‑477/16 PPU,
Ruslanas Kovalkovas, Court of Justice, Judgment of the Court (Fourth Chamber) of 10 November 2016, Case
C‑453/16, Halil Ibrahim Özçelik. Court of Justice, Judgment of the Court (Fourth Chamber) of 10 November
2016, Case C‑452/16, Krzystof Marker Poltorak. From here on after: C‑477/16 PPU Kovalkovas, C‑453/16
Özçelik, C‑452/16 Poltorak (2016).
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Member State. The breach can be due to systemic or generalized deficiencies regarding the

independence of the issuing Member State’s judiciary.188 However, continuing the second step

of the Aranyosi test, there also has to be an individual risk.189

The Court here discussed rights in terms of their essence: ‘the requirement of judicial

independence forms part of the essence of the fundamental right to a fair trial, a right which

is of cardinal importance as a guarantee that all the rights which individuals derive from EU

law will be protected and that the values common to the Member States set out in Article 2

TEU, in particular the value of the rule of law, will be safeguarded.’190 Xanthopoulou means

that the CJEU here uses the term ‘essence of rights’ as a threshold to assess if a surrender is to

be conducted or not.191 Koen describes the essence of rights as the core of the individual right,

the ‘limit on limitations’, and that compromising them is equal to compromising the

Charter.192 The CJEU here shows that the core values of the EU are not up for balancing,

they are absolute. With this judicial reasoning, the CJEU argues in line with the trump theory

of rights since the essence of rights is established as an untouchable core and the interest of

efficiency had to stand back in the prioritization.

Continuing the line of case law on judicial independence, the CJEU in the OG and PI

judgment,193 elaborated on the independence required from the executive. The CJEU found

that a public prosecutor’s office that, directly or indirectly, could be subject to directions from

the executive could not be included in the term ‘issuing judicial authority’.194 The CJEU held

that the issuing authority must exercise its responsibilities ‘objectively [... ] without being

exposed to the risk that its decision-making power be subject to external directions or

instructions, in particular from the executive.’195 The Court determined that the lack of

independence of the Public Prosecutor's Office was established already at the potential for

directives.196 This case puts emphasis on the dual level of protection provided by the

196 Chad Heimrich, European Arrest Warrants and the Independence of the Issuing Judicial Authority - How
Much Independence Is Required (Case Note on Joined Cases C-508/18 and C-82/19 PPU OG and PI) New
Journal of European Criminal Law, Vol. 10, No. 4, 2019:389-398, p. 394.

195 C-508/18 and C-82/19 PPU, OG and PI, para. 73.
194 C-508/18 and C-82/19 PPU, OG and PI, para. 90.

193 Court of Justice, Judgment of the Court (Grand Chamber) of 27 May 2019, Joined cases C-508/18 and
C-82/19 PPU, OG and PI. From here on after: C-508/18 and C-82/19 PPU, OG and PI.

192 Koen Lenaerts, Limits on limitations: The Essence of Fundamental rights in the EU, German Law Journal,
Vol. 20, No. 6, 2019:779-793, p. 792.

191 Xanthopoulou, 2022, p. 225.
190 C-216/18 PPU LM, para. 48.
189 C-216/18 PPU LM, para. 79, E. Xanthopoulou, 2022, p. 225.
188 C-216/18 PPU LM, para. 79.
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Framework Decision together with the national arrest warrant, safeguards for fundamental

rights, and the right to liberty of the person concerned,197 and is, therefore, more concerned

with individual justice and the rule of law than collective security.

Following the same line of reasoning as it did in OG ans PI, the CJEU in PF,198 addressed a

similar question, namely if the Lithuanian Prosecutor could constitute a judicial authority.199

However, in this case, contrary to OG and PI, the independence of the Prosecutor was

fulfilled since the independence of the authority was stated in the Constitution.200

In line with the previous case law from 2019 on the concept of competent judicial authority,

the CJEU continued to hand down cases regarding when different authorities could and could

not be regarded as a judicial authority in the eyes of the Framework Decision.201 In this line of

reasoning, the Court continued to put a lot of emphasis on the protection of the procedural

rights of the person subject to the EAW, the importance of proportionality, and the importance

of the opportunity to challenge a decision. For example in NJ202, the CJEU highlights the

importance of individual safeguards and states that

‘the decision concerning the European arrest warrant in the form in which it will be
transmitted must be deemed to satisfy the requirements of objectivity and independence of the
review carried out at the time of the adoption of that decision.’203

In all of these cases, the CJEU addresses the importance of a sufficient level of independence

of the issuing judicial authority. Some scholars have attributed this approach to the rule of law

backsliding,204 and this will be discussed further in Chapter 4.

204 Heimrich, 2019, p. 397.
203 C-489/19 PPU NJ.

202 Court of Justice, Judgment of the Court (Second Chamber) of 9 October 2019, Case C-489/19 PPU, NJ. From
here on after: C-489/19 PPU NJ.

201 See cases: Court of Justice, Judgment of the Court (Second Chamber) of 9 October 2019, Case C-489/19
PPU, NJ. From here on after: C-489/19 PPU NJ. Court of Justice, Judgment of the Court of (First Chamber) 12
December 2019, Case C-625/19 PPU, XD. Court of Justice, Judgment of the Court (First Chamber) of 12
December 2019, Joined cases of C-566/19 PPU and C-626/19 PPU, JR and YC. Court of Justice, Judgment of
the Court of 12 December 2019, Case C-627/19 PPU, ZB.

200 C-509/18 PF, para. 57.
199 C-509/18 PF, para. 21.

198 Court of Justice, Judgment of the Court (Grand Chamber) of 27 May 2019, Case C-509/18, PF. From here on
after: C-509/18 PF.

197 C-508/18 and C-82/19 PPU, OG and PI, para. 66-68.
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3.2.3 Right to a fair trial

In this category of preliminary rulings, the CJEU prioritizes individual justice by mostly

emphasizing the right to a fair trial, the dual level of protection that the EAW should provide,

and minimum standards of detention.

Continuing the quest towards a new balance between collective security and individual

justice, Dworzecki once again concerned an in absentia trial (for comparison, see Melloni).205

In this case, contrary to its prioritization in Melloni, the CJEU emphasized the right to a fair

trial by prioritizing the right to an organized defense. Prioritizing this above efficiency, the

CJEU held that non-execution of an EAW is allowed if the subject to the arrest warrant is not

found prior to trial.206 The CJEU stated:

‘The right to a fair trial enjoyed by a person summoned to appear before a criminal court thus
requires that he has been informed in such a way as to allow him to organize his defense
effectively.’207

Here, the CJEU shows a more flexible approach to the refusal grounds than in the early cases,

where it was more concerned with the technical-legal interpretation of the Framework

Decision.208 In Dworzecki it instead extended the ground for refusal in favor of individual

rights.

Individual rights being treated more like trumps continued in Bob-Dogi.209 In this preliminary

ruling, the CJEU stated that the Framework Decision assumes that the EAW is built on a

national arrest warrant.210 This is important since issuing a national arrest warrant, together

with the EAW, provides a better protection of the suspect’s fundamental rights - a dual level

of protection.211 In this judgment the CJEU focused more on this dual-level of protection that

the Framework Decision provides, than the efficiency of the instrument.212

212 C‑241/15 Bob-Dogi, para. 56.
211 C‑241/15 Bob-Dogi, para. 56.
210 Willems, 2019, p. 492.

209 Court of Justice, Judgment of the Court of (Second Chamber) 1 June 2016, Case C‑241/15, Niculaie Aurel
Bob-Dogi. From here on after: C‑241/15 Bob-Dogi.

208 Ouwerkerk, 2018, p. 104.
207 C‑108/16 Dworzecki, para. 43.
206 Pieter van der Mei, 2017, p. 894, Willems, 2019, p. 492.

205 Court of Justice, Judgment of the Court (Fourth Chamber) of 24 May 2016, Case C‑108/16, Pawel
Dworzecki. From here on after: C‑108/16 Dworzecki.
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‘The European arrest warrant system therefore entails, [...] a dual level of protection for
procedural rights and fundamental rights which must be enjoyed by the requested person.’213

This reasoning highlights the Court's focus on the dual protection that the national arrest

warrant and the EAW together creates and the protection of the right to a fair trial of the

individuals being requested. This priority comes before the efficiency goal in the Bob-Dogi

case.

The CJEU in ML214 built upon the reasoning in Aranyosi regarding prison conditions. This

case shows that the CJEU continues to prioritize individual rights since the Court still has to

make an individual assessment. The CJEU also specified that even though a person has a

legal remedy in the issuing Member State, which permits him or her to challenge the

conditions of their detention, the executing judicial authority cannot dismiss a real risk of

violation. The executing judicial authorities are still bound to make an individual assessment

of the situation of each person concerned.215

Interestingly, the ML ruling also develops the second step in the test established in Aranyosi,

explaining which detention conditions have to be examined. The executing judicial authority

must only examine the conditions where it is intended that the subject of the warrant will be

detained.216 Except from this, ML affirms the Aranyosi line of reasoning; a Member State

cannot reject execution unless there is also confirmation of a specific risk to the individual.217

The CJEU thereby confirms that mutual trust must be rebuttable, but the threshold to do so is

high. There are thus arguments in favor of the individual's rights and they are given

prioritization in the outcome of the case, but at the same time, a lot is required to prove that

another member state does not maintain fundamental rights.

Building on both Aranyosi and ML, the CJEU in Dorobantu218 gave guidance regarding the

minimum standards of detention facilities and came to the same conclusion regarding the

second step of the Aranyosi test as in those preliminary rulings. Building specifically on the

218 Court of Justice, Judgment of the Court (Grand Chamber) of 15 October 2019, Case C-128/18,
Dumitru-Tudor Dorobantu. From here on after: C-128/18 Dorobantu.

217 C-220/18 PPU ML, para. 117.
216 C-220/18 PPU ML, para. 87-89, Xanthopoulou, 2022, p. 224.
215 C-220/18 PPU ML, para. 75.

214 Court of Justice, Judgment of the Court (First Chamber) of 25 July 2018, Case C-220/18 PPU, ML. From
here on after: C-220/18 PPU ML.

213 C‑241/15 Bob-Dogi, para. 52.
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ML case, the CJEU emphasized that the presence of legal remedies in the issuing Member

State doesn't exempt the executing judicial authority from its individual assessment and

should not be used to dismiss the possibility of a genuine risk of inhuman or degrading

treatment.219

3.3 Indecisive preliminary rulings: the neither or category
In the two following preliminary rulings it is hard to conclude which side, collective security

or individual justice, that the CJEU prioritizes. Either the questions at hand are not clearly

connected to the relevant values, the Court does not include them in their arguments or argues

equally in both directions. Therefore, I had to include a category consisting of the following

two preliminary rulings.

In AY,220 an issue was brought before the CJEU where, according to the executing Member

State, the case had already been the subject of a previous EAW. The executing Member State

therefore did not execute the EAW, since it thought the issue had already been resolved.221

However, according to the CJEU, the person concerned had not been cleared of suspicion,

since he was only part of the previous investigation as a witness and the EAW could not be

refused on this ground.222 A surrender was therefore compatible with the EAW. The values of

collective security and individual justice were not discussed.

In TC,223 the efficiency of the EAW was once again stressed, however, interestingly against

individual rights in the first part of the case and in favor of individual rights in the second. The

CJEU therefore argues equally much in the direction of both collective security and individual

justice.

In the first part of the case, the CJEU found that a national provision which states an

obligation to free a requested person from detention, as soon as the time limits in the

Framework Decision has expired, is incompatible with the Framework Decision.224 In this

224 C-492/18 PPU TC, para. 77.

223 Court of Justice, Judgment of the Court (First Chamber) of 12 February 2019, Case C-492/18 PPU, TC. From
here on after: C-492/18 PPU TC.

222 C-268/17 AY, para. 63.
221 C-268/17 AY, para. 16 and 32.

220 Court of Justice, Judgment of the Court (Fifth Chamber) of 25 July 2018, Case C-268/17, AY. From here on
after: C-268/17 AY.

219 Wendy De Bondt, Cooperation in Criminal Matters Through the Eyes of the Luxembourg Court: The Case
Law of 2019, European Criminal Law Review, Vol. 10, No. 2, 2020:171-184, p. 180-181.
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part, the CJEU argued in line with efficiency, stating that effectiveness is especially

undermined if the executing authority were to be obliged to carry out a release. The CJEU

argues that:

‘a general and unconditional obligation to release the requested person [...] simply upon
expiry of those time limits or where the total duration of the period that the person has spent
in custody exceeds those time limits could limit the effectiveness of the surrender system put
in place by that framework decision and, consequently, obstruct the attainment of the
objectives pursued by it’225

On the contrary, in the second part of the case, the CJEU stated that a national suspension of

the time limits in the Framework Decision, while waiting for the answer to a preliminary

ruling was not acceptable.226 The CJEU argues in favor of individual justice here, highlighting

the right to liberty. The CJEU argues that the fundamental right to liberty is subject to

limitations which in turn must be proportionate. This is shown in the following paragraph:

‘It should be recalled in that regard that Article 52(1) of the Charter accepts that limitations
may be imposed on the exercise of that right, as long as the limitations are provided for by law,
respect the essence of those rights and freedoms and, subject to the principle of
proportionality, are necessary and genuinely meet objectives of general interest recognised by
the European Union or the need to protect the rights and freedoms of other’227

Since these two preliminary rulings argue equally in both directions or do not argue in line

with the values, they are put in this indecisive category.

3.4 A visual overview: summarized result from analyzing the preliminary rulings
It is important to note that the table presented in this section, a visual overview of the analysis

provided for in Section 3.2 and 3.3, is a simplified version of reality. In almost all of the

analyzed preliminary rulings, the CJEU argues in both the direction of collective security and

individual justice. Therefore, it is not as easy as saying collective security won one case, and

individual justice in another. The sub-values prioritized is also a simplification since the

CJEU often argues in favor of many of the values on the same side of the analytical tool in

the same preliminary ruling since they also are intertwined.

However, by categorizing the preliminary rulings through my analytical tool, I could see how

the CJEU balances the values, which side is most prioritized, and which arguments are given

227 C-492/18 PPU TC, para. 56.
226 C-492/18 PPU TC, para. 77.
225 C-492/18 PPU TC, para. 47.
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room in the actual outcome of the judgment. Therefore, Table 2 can provide for a visual

representation of the shift that, according to the analytical tool, has taken place regarding the

EAW from 2012 to 2019.

Case law Collective security Indecisive Individual justice

C-192/12 Melvin West, 2012 International
cooperation

C-42/11 João Pedro Lopes Da Silva
Jorge, 2012

International
cooperation

C‑396/11 Radu, 2013 Mutual recognition
/mutual trust

C‑399/11 Melloni, 2013 Mutual recognition
/mutual trust

C‑168/13 Jeremy F, 2013 Mutual recognition
/mutual trust

C‑237/15 Lanigan, 2015 Effective law
enforcement

Joined Cases C‑404/15 and C‑659/15
Aranyosi, Căldăraru, 2016

Individual procedural
justice

C‑108/16 Dworzecki, 2016 Right to a fair trial

C‑241/15 Bob-Dogi, 2016 Right to a fair trial

C‑294/16 JZ, 2016 Individual procedural
justice

C‑477/16 Kovalkovas, 2016 Rule of law/
constitutionalism

C‑453/16 Özçelik, 2016 Rule of law/
constitutionalism

C‑452/16 Poltorak, 2016 Rule of law/
constitutionalism

C‑640/15 Vilkas, 2017 Effective law
enforcement

C‑579/15 Popławski, 2017 Effective law
enforcement

Case C‑271/17 Zdziaszek, 2017 Individual procedural
justice

Case C‑270/17 Tupikas, 2017 Individual procedural
justice

C-571/17 PPU Ardic, 2017 Effective law
enforcement
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C-367/16 Piotrowski, 2018 Individual procedural
justice

C-268/17 AY, 2018 Indecisive

C-220/18 PPU ML, 2018 Right to a fair trial

C-216/18 PPU LM, 2018 Rule of law/
constitutionalism

C-327/18 PPU RO, 2018 Rule of law/
constitutionalism

C-551/18 PPU IK, 2018 Effective law
enforcement

C-514/17 Sut, 2018 Effective law
enforcement

C-492/18 PPU TC, 2019 Indecisive

C-508/18, C-82/19 PPU, OG and PI,
2019

Rule of law/
constitutionalism

C-509/18 PF, 2019 Rule of law/
constitutionalism

C-489/19 PPU NJ, 2019 Rule of law/
constitutionalism

C-128/18 Dorobantu, 2019 Right to a fair trial

C-625/19 PPU XD, 2019 Rule of law/
constitutionalism

C-627/19 PPU ZB, 2019 Rule of law/
constitutionalism

C-566/19 PPU, JR and YC, 2019 Rule of law/
constitutionalism

Table 2. The preliminary rulings from 2012 to 2019 categorized according to the values

prioritized in them. The box is filled with the specific sub-value prioritized within the

overarching value.
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4. Analysis: shifting positions, proportionality, and balance

This study examines how the CJEU has handled conflicting values in its preliminary rulings

regarding the EAW while highlighting changes occurring between 2012 and 2019. By

analyzing the preliminary rulings through my analytical tool the prioritization in the conflict

between collective security and individual justice has become visible.

In this section, the shifting positions in the preliminary rulings are discussed in relation to the

remaining terms in the analytical tool. The starting point of the discussion is the theoretical

framework as laid out in Chapter 2; the positioning of the CJEU towards rights as trumps, the

balance that the CJEU has created and developed through proportionality, and the backsliding

of interests. This discussion is applied to the findings in the preliminary rulings, putting the

result in a broader context and connecting it to the theoretical discussion.

4.1 Rights as trumps: rising position
During the time period of 2012 to 2019, I noticed a shift taking place in the preliminary

rulings on the EAW. From rights being on the same level as interests and being pushed aside

whenever in conflict with a collective security interest, to rights being treated more like

trumps. This shift can be seen in all areas that the preliminary rulings handled, i.e. judgments

in absentia, prison conditions, detention conditions, judicial independence, custody duration,

the definition of judicial authorities, and in all sub-categories connected to individual justice,

i.e. individual procedural justice, the rule of law and the right to a fair trial.

In the early preliminary rulings on the EAW, the CJEU seemed prepared to sacrifice many

values connected to individual justice, in order not to accept any decline in mutual trust.

According to Ostopolsky, this is probably since mutual trust was regarded as the foundation

of the EAW. Without it, the instrument would lose its effectiveness. Therefore, the Court

clinged to it and seemed to ignore the public and scholarly concern about the EAW. It

maintained this stance all throughout 2014 and half of 2015. This gave mutual trust and

recognition a continued important role in the advancement of the AFSJ.228

228 Tomasz Ostropolsky, The CJEU as a Defender of Mutual Trust, New Journal of European Criminal Law, Vol.
6, No. 2, 2015:166-178, p. 177-178.
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However, in the second half of 2015, this stance had played its part and the CJEU seemed

more inclined to safeguard the absolute right outlined in Article 4 of the Charter, treating it as

an exception to mutual recognition. Starting with the Aranyosi case, mutual trust within

judicial cooperation stopped being assumed blindly. With the individualized test, it started

being more based in reality through case-by-case analysis.229 The result from this shift is a

line of case law from the CJEU being more concerned with individual justice in the EAW

system.

Continuing the development of the terms in the analytical tool, the CJEU has started to

recognize that mutual trust can be questioned when the concern is not connected to an

absolute right.230 Compared to Aranyosi, this is a development as to when exceptions to

mutual recognition can be accepted. In the LM case, for example, the CJEU, while balancing

the values, establishes the fundamental level of trust required to safeguard the essence of the

right.

Does this mean that mutual trust is left in the past? No, mutual trust continues to support

judicial cooperation and, as seen in Chapter 3, still in some later preliminary rulings carries

heavy weight in the CJEU's reasoning. As Xanthopoulou puts it: ‘Distrust is not the norm but

the exception’.231 While mutual trust has back-slided, exceptions to it are still specific and

preventing someone from being surrendered under the two-step test remains challenging.

Which is probably the way the Court intended it, to also keep the efficiency of the instrument.

However, these limits to mutual trust shows the growing maturity in EU criminal law and can

help build actual trust instead of relying on the initial presumption.232

4.2 EU constitutionalism: weak position
In EU constitutional law, a lot of emphasis has been put on how the rules work and together

create the EU body of law. To reach this, concepts like supremacy, direct effect, uniformity,

trust, proper implementation, and loyal cooperation becomes important.233 This emphasis is

connected to the fact that early EU constitutionalism was strongly linked to the vision of

233 Albi, 2016, p. 3.

232 Ermioni Xanthopoulou. Fundamental Rights and Mutual Trust in the Area of Freedom, Security and Justice
– A Role for Proportionality? Hart Publishing, 2020.

231 Xanthopoulou, 2022, p. 232.
230 Xanthopoulou, 2022, p. 227-228.
229 Xanthopoulou, 2022, p. 227-228.
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economic freedoms and ensuring fair competition at the EU level.234 However, concepts

connected to safeguarding individual rights have not been as developed as the doctrine

regarding the functioning of the internal market.

In the early cases regarding the EAW, like Melloni and Radu, it seems like the CJEU mainly

looks at the Charter as just another tool to make sure EU law is ensuring the smooth

functioning of the internal market, by making sure it is effective and has supremacy. With this

prioritization, the level of protection for constitutional rights had to stand back.235

The emphasis put on values connected to the functioning of the internal market can explain

the low prioritization of, and compliance with, values connected to individual justice in the

early cases analyzed. Rights connected to individual justice are further from the functioning

of the internal market than interests connected to collective security. The rights are therefore

downplayed in the conflict.

4.3 Mutual trust and the rule of law: backsliding
It is important to remember the contextual background to which the preliminary rulings from

the CJEU are delivered. The preliminary rulings analyzed and their different prioritizations of

individual justice and collective security takes place within the context of judicial

cooperation. The case law and its evolutive interpretation is therefore, according to

Xanthopoulou, developed in a context of growing distrust. This distrust has led to a decrease

of mutual recognition and has put an end to blind mutual trust.236 One explanation for the rise

of rights as trumps can be this wider context within which the EAW operates.

The rule of law backsliding has been a problem within the EU during the time period studied.

The understanding of fundamental rights, developed by the CJEU, has therefore evolved in a

context affected by challenges to the rule of law and threats to judicial independence. When

the rule of law is backsliding, so does mutual trust. As seen in the case law, this has likely

influenced the Court to emphasize the importance of the rule of law, independence and

fundamental rights. The rule of law backsliding has therefore, in different ways, led to better

acknowledgment of fundamental rights.237

237 Xanthopoulou, 2022, p. 230-231.
236 Xanthopoulou, 2022, p. 228.
235 Albi, 2016, p. 22.
234 The Treaty on The European Union [2012] C326/13, Article 3.
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There is a link between the age of distrust and the evolutive interpretations towards rights

being viewed as trumps. It is harder for the CJEU to put emphasis on mutual trust when, for

example, there are breaches of judicial independence and the right to a fair trial among the

Member States that are supposed to be among the ones inside the circle of mutual trust. When

the independence of the judiciary is declining and the rule of law is backsliding, the

foundations of mutual trust inevitably start to falter.

The EU has, during the last decade, seen the increase of populist parties. While mainstream

parties have lost support, more extremist parties have gained it. Since the EU is built on a rule

of law, mutual recognition, trust and loyalty, rather than constitutional safeguards, this is a

worrying problem. If Member States stop complying with the rule of law framework, the

constitutional safeguards to handle this can, as explained above, be described as fragile.238 For

some Member States, the values in TEU Article 2, are not as common as a reliance on mutual

trust and cooperation on criminal matters would require.239 Without all Member States being

committed to democratic principles, mutual trust must decline.

EU law has, over the last decades, expanded beyond its original market regulation setting,

towards being involved in areas more connected to sovereignty. These changes make it more

urgent for the EU to handle the rule of law backsliding within Member States.240 This

expansion has, among other things, led to the cooperation on criminal matters and the EAW.

To uphold cooperation, within this area tied to the classic state sovereignty, Member States

must be dedicated to uphold and respect shared values.241 The EAW concerns a field of law

where safeguarding fundamental rights is vital. The rule of law backsliding is an essential

problem. Consequently, the rule of law backsliding could be one explanation for the EU

viewing individual justice more so as a trump than before, taking on an active role in

defending fundamental rights and prioritizing them, even at the cost of efficiency and

collective security.

241 Marguery, 2016, p. 962-963.
240 Schepple and Kelemen, 2020, p. 455.

239 Kim Lane Scheppele and Daniel Kelemen, Defending Democracy in EU Member States: Beyond article 7
TEU. In EU Law in populist times - Crises and prospects, Francesca Bignami, Cambridge University Press,
2020, p. 414.

238 Gerda Falkner, Is the European Union losing Its credibility? Journal of Common Market Studies Annual
Review, Vol. 51, No. 13, 2013:13-30, p. 21.
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However, according to the analytical tool, mutual trust is still an important principle and the

CJEU still puts a lot of emphasis on it in some of the preliminary rulings from 2018 and 2019.

Also, the threshold to rebut trust is high. When the CJEU still at times bases its decisions on

mutual trust, while mutual trust can be said to only represent wishful thinking, this leads to a

loss of legitimacy.242 The rule of law crisis has only strengthened the argument that the

presumption of mutual trust lacks foundation based in reality. It has shown that basic

safeguards, like the independence of the judiciary, is not always a reality in all of the EU

Member States.

Here, we can pinpoint a key problem within EU criminal law cooperation and mutual trust.

As stated by Herlin-Karnell, there is no answer to what mutual trust actually means within

criminal law.243 We know that mutual trust is a key concept and seen as a cornerstone in the

CJEU’s decisions on the EAW. However, the CJEU has not actually explained what it means

within criminal cooperation, instead relying on the assumption that it does exist. After

analyzing the case law from 2012 to 2019, we can see the CJEU gradually putting less weight

on it.244 The approach of the CJEU in many of the cases post Aranyosi, offers the potential to

build trust rather than to undermine it, since it is actually built on individual assessment rather

than wishful thinking.

From this broader context, with the rule of law backsliding, mutual trust backsliding and

fundamental rights being increasingly treated like trumps, we can see how the CJEU has

found a new balance between collective security and individual justice. One where mutual

trust is not as highly regarded, and an individualization of the instrument has taken shape. The

threshold to rebut trust is still high, showing that the CJEU is still focused on collective

security and efficiency. However, the initial idea of the subject of the warrant being an ‘object

of extradition’ has been replaced with this individualization.245

245 Fichera, 2017, p. 212-213.
244 Willems, 2019, p. 495.

243 Willems, 2019, p. 469. See also Ester Herlin Karnell, Constitutional Principles in the Area of Freedom,
Security and Justice. In EU Security and Justice Law after Lisbon and Stockholm, Diego Acosta Arcarazo and
Cian Murphy (red) Bloomsbury Publishing, 2014, p. 5.

242 Patricia Popelier, Giulia Gentile, Esther van Zimmeren, Bridging the gap between facts and norms: mutual
trust, the European Arrest Warrant and the rule of law in an interdisciplinary context, European Law Journal,
Vol. 27, No. 1-3, 2021:167-184, p. 183-184.
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4.4 The two-step Aranyosi test when the rule of law is backsliding
Within the context of the rule of law backsliding, it is interesting to ask whether the two-step

test, established in the Aranyosi judgment, is still a functioning test to use in the assessment

of when an EAW execution should be stopped, after the rule of backsliding in Member States

is a reality within the EU.

Zimmermann has looked at the question of whether the second level of the Aranyosi test is

still convincing within the rule of law backsliding context. He found changes in how the

CJEU has handled the second step of the test, in the LM and ML rulings versus in the OG and

PI ruling. Therefore, we can compare the outcome of the rulings to see how the CJEU’s

arguments have evolved in relation to the second step of the Aranyosi test. When comparing

the rulings, we can see that the CJEU shows a more strict approach in the latter case, OG and

PI, where the deficiencies in question were connected to the independence of the issuing

authority.246

In ML and LM, the CJEU argued in line with Aranyosi. In LM, the CJEU stated that issues

with the independence of the judiciary in the issuing State alone aren't enough to reject

execution, unless there is also confirmation of a specific risk to the individual.247 In ML, the

CJEU held that the executing judicial authorities must make an individual assessment of the

situation of each person concerned, in order to conclude that their surrender will not expose

them to a real risk of inhuman or degrading treatment.248 Both LM and ML therefore use the

second step of the Aranyosi test. However, in 2019, in the OG and PI case, the CJEU stepped

away from the second part of the Aranyosi test when it found that:

‘far as the public prosecutors’ offices at issue in the main proceedings are exposed to the risk
of being influenced by the executive in their decision to issue a European arrest warrant,
those public prosecutors’ offices do not appear to meet one of the requirements of being
regarded as an ‘issuing judicial authority’ [...] namely the requirement that it be guaranteed
that they act independently in issuing such an arrest warrant.’249

The CJEU thus meant that the public prosecutor possibly being influenced by the executive

deprives them of the competence to issue an EAW. If the CJEU were to follow the Aranyosi

line of reasoning in OG and PI, it would instead have to establish how the individual would

249 C-508/18 and C-82/19 PPU, OG and PI, para. 88.
248 C-220/18 PPU ML, para. 75.
247 C-220/18 PPU ML, para. 117.
246 Zimmermann, 2022, p. 12-13.

55



be affected.250 The CJEU has therefore evolved its interpretation on how high the threshold to

rebut trust is, putting less emphasis on the second part of the Aranyosi test. Instead, in OG

and PI, the lack of independence is seen as reason within itself to rebut trust:

‘the ‘issuing judicial authority’, [...] must be capable of exercising its responsibilities
objectively, taking into account all incriminatory and exculpatory evidence, without being
exposed to the risk that its decision-making power be subject to external directions or
instructions, [...] Accordingly, the issuing judicial authority must be in a position to give
assurances to the executing judicial authority that, [...] it acts independently in the execution
of those of its responsibilities which are inherent in the issuing of a European arrest
warrant.’251

This conclusion is interesting to analyze in connection to the rule of law backsliding. Does it

mean that an EAW issued by, for example, Poland252 should always be rendered useless?

On the one hand, Zimmermann states that the CJEU should not have made this difference

between ML, LM, and OG and PI. According to him, the CJEU should not have diverged

from the Aranyosi test in OG and PI, it should have demanded step two in this preliminary

ruling too.253 However, I think that this line of reasoning could be practical in relation to

Member States where the rule of law has declined, since the second part of the test could be

seen as unnecessary when the judiciary is no longer independent in the Member State where

the person subject to the warrant is being extradited. As stated by Baude, a case-by-case

evaluation may not be fitted for addressing the rule of law crisis, for example in Poland where

the reforms have impacted the overall independence. In such situations, there is a constant

risk that the individual being extradited may face a process influenced by the executive.254

The second step of the Aranyosi test can therefore be perceived as redundant.

4.5 Proportionality to fix the balance
This section only discusses the principle of proportionality in relation to the non-absolute

rights that can be subject to limitations, since absolute rights should not be balanced with the

proportionality principle.

254 Agnes Baude, Protecting the Union Rule of Law through National Court Scrutiny? A comment on Joined
cases C-354/20 PPU and C-412/20 PPU, Nordic Journal on European Law, Vol. 4, No. 1, 2021:112-130, p. 130.

253 Zimmermann, 2022, p. 13.

252 Judicial reforms in Poland have undermined the independence of Polish courts. See for example case
C-791/19 in which the CJEU found that Polish judges were subject to disciplinary actions after requesting
preliminary rulings from the CJEU.

251 C-508/18 and C-82/19 PPU, OG and PI, para. 73-74.
250 Zimmermann, 2022, p. 13.
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As has been stated in previous chapters, the EAW system represents contradiction of values

and the inherent tension between the obligation to recognize and execute an EAW,255 on the

one hand, and the overarching obligation to respect fundamental rights256, on the other hand.

Respect for fundamental rights and their priority in relation to other competing

considerations, such as effectiveness and collective security, has not always been ensured.

Especially not in the early cases, but also, occasionally not in the later ones.

The trump model explained earlier, is in this section connected to the proportionality

principle. According to the trump model, individual rights of the person requested in the

arrest warrant should not be downplayed when in conflict with collective security. Instead, it

should be prioritized.257 As stated earlier, the proportionality principle has been criticized for

not adequately separating interests and rights, however, as seen in the case law, it can still be

useful to find balance between the values when used in judicial reasoning.

In 2015, Xanthopoulou wrote about the central position of mutual trust in the preliminary

rulings of the CJEU on the EAW. She stated the seemingly trumping position it held, and

concluded that this was problematic and constituted an imbalance between the values.258 Note

that this was in 2015, while Aranyosi came in 2016. However, I still think this is a valid

discussion, seeing that some of the later cases put a lot of emphasis on mutual recognition

again.

The area of freedom, security and justice represents a commitment to all three values. While

security can be seen as a constitutional goal, mutual recognition is not. Mutual recognition is

a secondary concern, used to fulfill the security objective. Therefore, limiting individual

justice by putting emphasis on mutual recognition, is not the right way to conduct the

balancing act. Surely, it is important to make it easy for Member States to recognize each

other's judgments, but it's not a goal that should outweigh the protection of fundamental

rights.259 It is not the right way to reach proportionality.

259 Xanthopoulou, 2015, p. 46.
258 Xanthopoulou, 2015, p. 38
257 Xanthopoulou, 2015, p. 37.
256 The Treaty on The European Union [2012] C326/13, Article 2.

255 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures
between Member States (2002/584/JHA), Article 1.2.
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However, analyzing the case law through the analytical tool has shown that the Court, after

the initial over-emphasis on collective security (and with some later exceptions), actually has

started to conduct more of a proportionality-based reasoning and stopped viewing mutual

recognition as a constitutional value. However, the question remains regarding how the

proportionality principle should be used in relation to the EAW.

According to Xanthopoulou, the proportionality test can reveal whether the surrender of

individuals to the issuing State interferes disproportionately with their fundamental rights and

therefore should prevent the transfer of the person.260 This sort of proportionality based

reasoning can be seen implicitly for example, in the case of Poltorak, where the CJEU states

that:

‘[T]he principle of mutual recognition, [...] is founded on the premiss that a judicial authority
has intervened prior to the execution of the European arrest warrant, for the purposes of
exercising its review. However, the issue of an arrest warrant by a non-judicial authority, such as
a police service, does not provide the executing judicial authority with an assurance that the
issue of that European arrest warrant has undergone such judicial approval and cannot,
therefore, suffice to justify the high level of confidence between the Member States, [...] which
forms the very basis of the Framework Decision.’261

According to this citation, fundamental rights must be ensured, in order for the mutual

recognition to be applicable. Therefore, individual justice is prioritized before collective

security. Here, the CJEU applies the proportionality principle, even if it does not mention the

word specifically, since it uses this step of the judgment to determine whether the restriction

of a fundamental right caused by international cooperation is disproportionate enough to

prevent such cooperation and mutual recognition. It thereby finds that the restriction on the

right of judicial certainty, the right associated with a transfer in this case, is so excessive that

it prevents the transfer.

In the early cases of the period studied, like the quoted Poltorak case, the CJEU sometimes

uses proportionality implicitly, only rarely using the actual term in its legal reasoning. It was

not until the cases post Aranyosi that the CJEU started to use it more frequently and use the

term proportionality more explicitly. The Court more often discussed if it is actually

proportionate to issue an arrest warrant. For example, the CJEU in NJ stated that: ‘the review

carried out at the time of adoption of an arrest warrant must include an examination [...] in the

261 C‑452/16 Poltorak, para. 45-46.
260 Xanthopoulou, 2015, p. 32-52.
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light of the particular circumstances of each case, it is proportionate to issue that warrant.’262

In OG and PI the CJEU stated that: ‘the judicial authority competent to issue a European

arrest warrant [...] must review, in particular, observance of the conditions necessary for the

issuing of the European arrest warrant and examine whether, in the light of the particular

circumstances of each case, it is proportionate to issue that warrant’.263

Analyzing the preliminary rulings, I have found that proportionality is increasingly important

in the reasoning of the CJEU on the EAW. This can contribute to the development of a more

balanced approach to the values in the EAW and a cooperation on criminal matters more

adherent to the circumstances of each specific case. This shift can also help prevent a return

to the initial reliance on mutual recognition, observed in the early case law studied.

Proportionality can help safeguard individual justice, especially in relation to the Member

States where there is a concerning decline in the rule of law.

263 C-508/18 and C-82/19 PPU, OG and PI, para. 71.
262 C-489/19 PPU NJ.

59



5. Conclusions

The aim of this thesis was to explore the CJEU’s interpretation and prioritization of the values

collective security and individual justice within the framework of the EAW, using theories of

interests and trumps, proportionality, and the weak constitutionalism of the EU.

These factors have been interesting to look at since the AFSJ represents an important area of

EU integration, politically and legally. Also, the values studied, individual justice and

collective security, are legally and politically at the center of EU policy on judicial

cooperation in criminal matters.264

By examining the CJEU's preliminary rulings on the EAW, we can observe efforts to

rebalance individual justice with the efficiency of the cooperation within the EAW framework.

Initially, the value of collective security emphasized through efficiency, international

cooperation, and mutual recognition, took precedence. However, these values have now had to

take a step back to make way for values associated with individual justice. This shift is

evident in the more frequent and explicit use of the proportionality tool and a perception of

rights as trumps, having a stronger influence on the outcome of the ruling. Nonetheless, this

development is also linked to the decline of the rule of law, resulting in a decrease in mutual

recognition and, consequently, a weaker presumption of trust among Member States.

These findings will be the foundation for answering the research questions (Section 5.1, 5.2

and 5.3). Following this, the thesis looks at the future of the EAW system (Section 5.4) and,

finally, suggestions for future research is stated (Section 5.5).

5.1 How has the CJEU interpreted, prioritized, and balanced collective

security and individual justice within the EAW?
The interpretation, prioritization, and balancing of collective security and individual justice

within the EAW by the CJEU involves a complex interplay of legal principles. The CJEU has

developed its reasoning on these issues in many judgments on the EAW, establishing a

framework and a balance within the EAW system.

264 Konstadinides, O’Meara, 2014, p. 91.
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The CJEU has consistently, especially in the early cases, emphasized the principle of mutual

recognition as the cornerstone of the EAW system. This principle is crucial for ensuring the

effectiveness of cross-border cooperation in criminal matters. However, while upholding the

importance of mutual recognition, the CJEU has recognized the need to protect individual

justice, by introducing the individualized test first set out in Aranyosi. The CJEU has also

recognized that, in cases where deficiencies exist in the rule of law, it may reduce mutual trust

among Member States. Through the case law studied, the Court has stated that mutual trust is

not as unconditional as initially thought, and it can be affected by concerns regarding respect

for fundamental rights within the EU.

The CJEU has considered the principle of proportionality in balancing collective security and

individual justice. It has acknowledged that limitations on fundamental rights must be

proportionate to the collective security objectives pursued.

5.2 How has the CJEU’s interpretation and prioritization of collective

security and individual justice evolved from 2012 to 2019 within the context

of EAW case law?
In the early preliminary rulings regarding the EAW, the CJEU strongly emphasized values

categorized under collective security in the analytical tool (mutual recognition, mutual trust,

effective law enforcement, and international cooperation). The values categorized under the

overarching value of individual justice (individual procedural justice, rule of law, and right to

a fair trial) are often discussed but also often put in the shadow of collective security. They

were not prioritized in the balancing act when the values were found to contradict each other.

Collective security was put higher in the value hierarchy and individual justice was often set

aside in favor of upholding mutual recognition within the AFSJ and the efficiency of the

EAW.

However, when analyzing the cases I found a shift in the prioritization between 2012 to 2019.

The shift is gradual, but visible. The values sorted under individual justice become more

prominent in the reasoning of the CJEU and more decisive in its final judgments. This

represents a shift in the balancing act between the values, from tilting more towards collective

security to being more open to individual justice as a trump. According to me, in light of the
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rule of law backsliding within the Union, this new approach is more convincing. It answers

the need of making the principles of mutual recognition and mutual trust dependent on the

safeguarding of individual justice.

However, the CJEU has still managed not to recognize human rights as a new refusal ground

in the context of the EAW. It has individualized the assessment with the second step of the

two step Aranyosi test, but still has recognized efficiency and mutual trust as vital to the

functioning of the EAW.

5.3 Has the positioning of interests and rights influenced the interplay

between individual justice and collective security in the EAW?
The interplay between the shifting position of individual rights, the application of

proportionality, and manifestations of weak EU constitutionalism has significantly influenced

the delicate balance between individual justice and collective security in the EAW system, as

reflected in the case law of the CJEU.

By analyzing the preliminary rulings from 2012 to 2019, we have seen how the mutual

positioning of the rights has changed. In the beginning, when mutual trust was stronger, the

prioritization of the rights was not seen as equally important as the interests connected to

collective security, aimed at upholding the internal market. Gradually, however, the positions

shifted. With the rule of law backsliding, so did mutual trust and, consequently, mutual

recognition. These movements prompted the prioritization of individual rights and they

emerged as weak trumps compared to the interests.

By observing this shift in positions of the values in the analytical tool, we have seen how

individual rights are dynamic and may evolve over time, influenced by CJEU interpretations

and societal changes, like the rule of law backsliding.

Weaknesses in EU constitutionalism pose challenges to the effective functioning of the EAW

system. It has been a contributing factor to the rule of law backsliding and, consequently,

mutual trust backsliding. Weak EU constitutionalism can impact the protection of individual

rights, however, it has also prompted the CJEU to prioritize rights more.
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Proportionality has been increasingly used by the CJEU to balance conflicting interests, such

as individual rights and collective security. In the case law, the CJEU has used proportionality

to weigh, on the one hand, the impact of extradition on the individual right at stake, and on

the other hand, the importance of the efficiency and fighting cross-border crime. The CJEU

uses proportionality more explicitly towards the end of the period studied, giving it more

emphasis in its reasoning to provide for balance.

The interplay between the shifting individual rights, proportionality considerations, and weak

EU constitutionalism has created a complex task for the CJEU. When balancing the values,

the Court must navigate the tension between protecting fundamental rights and upholding the

efficiency and trust necessary for the EAW system to function effectively. Consequently, the

Court's jurisprudence reflects an ongoing effort to balance the complex and conflicting value

pluralism within the EAW.

5.4 The future of the EAW system: time to codify case law
The rule of law backsliding, as a result of judicial reforms in some of the Member States, is

undermining the independence of national courts and turns mutual trust into even more of a

whíshful thinking. Therefore, as stated in Chapter 4, the second step of the Aranyosi test

seems less appealing within the current state of affairs in the Union. Instead, it might be time

for a reform of the EAW instrument where the developments from the case law are codified

directly into the Framework Decision.

Scholars have put forth different ideas of how this codification could be done. Zimmermann

proposes a new ground for non-execution which could be applied when an execution of the

EAW risks violating human rights.265 The Aranyosi doctrine could be codified into the

Framework Decision, then this ground for refusal would not require the existence of a

systemic or generalized deficiency, but merely look at the individual surrender.266 However,

since this approach might be less convincing in the light of the rule of law backsliding, where

the second step of the Aranyosi test might be seen as redundant, another approach could be

preferable.

266 Zimmermann, 2022, p. 23.
265 Zimmermann, 2022, p. 23.
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Another alternative, that could be considered, is to include a mechanism that stops mutual

recognition when problems with a particular Member State appear repeatedly.267 For example,

a refusal ground which is connected to the rule of law backsliding could be added. This could

render the arrest warrants from Member States affected by the rule of law backsliding to be

invalid automatically.

However, a con with changing the EAW and codifying the case law developments is that it

can render the system more ineffective. The effectiveness is one of the reasons for the

existence of the EAW, since the mechanism should provide for a simplified procedure

compared to the earlier system. Therefore, including an individualization into the Framework

Decision or adding more refusal grounds can leave us further from this objective. The

balancing act between the interests once again becomes relevant to take into consideration.

This discussion is continued in the following Section, in relation to the future research.

5.5 Future research and the need to revisit collective security
This thesis has seen the shifting positions and the rise of individual rights as trumps within

the EAW case law, while the interest of collective security has taken a step back when the

values come into conflict. This can be seen as a shift from the security discourse, stated by

many scholars as a reality within the AFSJ, towards rights taking priority.

Many of the scholars referred to in this thesis have looked at this as a positive and long

awaited turn of events. Stating that this new approach constitutes a better, more reasonable,

balance between the values. However, it is important to ask (and maybe an interesting subject

for future research) if this re-balance now has left the EAW system too tilted towards

individual rights, and too far away from collective security? For example, the efficiency of

the EAW system declines when individual assessments become more common and

international cooperation is diminished when mutual trust no longer exists. It could be

interesting for future research to look into where this leaves collective security, which is also

an important aim of the EAW system, as well as the EU at large.

Collective security is not only an important interest for the functioning of the internal market,

which, since it constitutes an economic interest, would have to take a step back in relation to

267 Zimmermann, 2022, p. 22.
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individual rights. It is also important for the actual security of EU citizens. When the right to

life, which can include not being killed in a terrorist attack, is seen as a part of collective

security, it is harder to separate this aim from the more interest based side of collective

security in the analytical tool. Therefore, I think it would be interesting for future research to

look at this aspect of the EAW, how has collective security been affected with the EAW line

of jurisprudence?

If we tilt the balance too far from collective security this might affect the principles of judicial

cooperation in the AFSJ and also lead to a decline in the overall security-state of the Union.

When the values on the right side of the analytical tool (mutual recognition/mutual trust,

international cooperation, effective law enforcement) declines, so does the overarching value

of collective security, since these values are intertwined.

As seen in Chapter 3, we have arrived at a rights-based assessment through case-by-case

analysis leaving less space for mutual trust. According to Xanthopoulou, we are moving from

a phase of specific, limited derogations from mutual trust, towards a phase of individual

assessment.268 The conceptual vagueness of what mutual trust and mutual recognition means

in EU criminal law cooperation and the value pluralism characterizing the EAW system has

led to a place where the prioritization of the values has shifted. It is unclear where this leaves

collective security. With recent research being mainly focused on the pros of the rights-based

approach, the cons of collective security falling behind is an area that would profit from being

more studied.

Another interesting aspect to look at is if EU constitutionalism has ceased to be as weak as

discussed in Chapter 4. The scholarly criticism that fundamental safeguards have been lost in

translation to the EU level would be less harsh if the EU constitutionalism was strengthened.

Seeing the recent case law on the EAW, it can be argued that a gradual development of EU

constitutionalism is taking place due to the development of fundamental rights.269 Could this

be a building block to reintroduce mutual trust? Or has the rule of law backsliding put an end

to this? These questions are for future research on the EAW to answer.

269 Xanthopolou, 2018, p. 506.

268 Ermioni Xanthopolou, Mutual Trust and Rights in EU Criminal and Asylum Law: Three phases of evolution
and the uncharted territory beyond blind trust, Common Market Law Review Vol. 55 2018:489-510, p. 494-496.
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