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Abstract

In most constitutional systems, political institutions are left a large margin of discretion as
regards substantial foreign policy decisions and courts tend to not get involved. Substantial
foreign policy decisions are regarded as part of “high politics”, dealing with questions that
are generally conceived as “political questions”, which are not within law’s province or
within the court’s jurisdiction. This train of thought has given rise to the doctrine of political
question, a legal doctrine established by the US Supreme Court that, in essence, labels some
questions as non-justiciable and thus not possible for a court to decide on. This doctrine is far
from uncontroversial as it might lead to a judicial abdication at the detriment of rule of law as,
according to several constitutional theories, access to judicial review is one of the
cornerstones in the principle of rule of law.

The possibility of access to an independent judiciary and of judicial review is an essential
aspect of the rule of law. The principle of rule of law was introduced in the EU legal order
with Article 6 (1) of the Amsterdam TEU and can now be found in Article 2 TEU. According
to Article 21 TEU, the European Union shall in its action on the international scene be guided
by the principles which have inspired its own creation, one of these principles being the rule
of law as provided for in Article 2 TEU. Furthermore, one of the objectives of the European
Union’s external action is to promote the values that founded the European Union, among
them the respect for rule of law.

The aim of the thesis is to investigate the rule of law in the EU foreign policy by looking at
the submission of EU public authorities to judicial review. To achieve this the author attempts
to answer the research questions: Is the access to legal review in EU foreign policy more
limited in the former second and third pillars than in the former first pillar?; and, is there a
doctrine of political question present in the European court’s case law that constitutes judicial
abdication at the detriment of rule of law?

The method used in the thesis is traditional legal methodology and the material analyzed is
primary law and case law from the European Courts. In the thesis it is concluded that the
limits to judicial review are indeed problematic from a rule of law perspective. It is also
concluded that the extent of the problem is hard to estimate due to the fuzzy boundary
between CFSP and non-CFSP decisions. Furthermore it is concluded that there exists no
systematic doctrine of political question that further limits the access to legal review. Finally,
the author argues that while the limits to judicial review are similar to those in most
constitutional systems, it can also be argued that the EU should try to lead by example,
especially as one of the aims of the EU foreign policy is to export the values that inspired its
creation, among them the principle of rule of law.
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1. Introduction

The European Union has come a long way since its foundation with the Treaty establishing
the European Coal and Steel Community (ECSC), which entered into force on 23 July 1952.
The ECSC-treaty was followed by the Rome-treaty establishing a European Economic
Community (EEC) in 1957 and the treaty establishing the European Atomic Energy
Community (EAEC) in 1958. The three treaties together formed the three communities of
which the EEC was by far the most important.' The three communities evolved under the
following decades and in the early 1990s with the signing of the Maastricht treaty together
with the Single Act, a variety of new competences were conferred upon the Community that
related to a wide range of matters such as social policy and employment, the environment,
public health and development cooperation.” The Maastricht treaty also introduced the
Common Foreign and Security Policy (CFSP) and the Justice and Home Affairs (JHA). The
European Economic Community was renamed to the European Community in order to
indicate that many non-economic matters were part of its architecture.” With the growth of the
EU, its external action has grown as well and the EU is now able to enter agreements with
third countries that create obligations on the Member States and its citizens, and has
established itself as an international actor.

In most constitutional systems, political institutions are left a large margin of discretion as
regards substantial foreign policy decisions and courts tend to not get involved.” This is due to
the nature of foreign policy as an institution that needs to be able to react quickly and
efficiently to international developments.® Substantial foreign policy decisions are regarded as
part of “high politics”, dealing with questions that are generally conceived as “political
questions”’, which are not within law’s province or within the court’s jurisdiction.6 This
indicates that there is a conflict between law and politics as they are regarded as two separate
spheres. This train of thought has given rise to the doctrine of political question, a legal
doctrine established by the US Supreme Court that, in essence, labels some questions as non-
justiciable and thus not possible for a court to decide on. This doctrine is far from
uncontroversial as it might lead to a judicial abdication at the detriment of rule of law as,
according to several constitutional theories, access to judicial review is one of the
cornerstones in the principle of rule of law.

According to De Baere, “/t]he possibility of access to an independent judiciary and of
judicial review is an essential aspect of the rule of law in most understandings of this
‘essentially contested concept’.”” The principle of rule of law was introduced in the EU legal
order with Article 6 (1) of the Amsterdam TEU and can now be found in Article 2 TEU.
According to Article 21 TEU, the European Union shall in its action on the international

scene be guided by the principles which have inspired its own creation, one of these principles

''Van Gerven, 2005, p. 7.

* Ibid., p. 8.

? Ibid., p. 9.

* De Baere, 2008, p. 197.

> Ibid., p. 193.

® Eeckhout, 2005, p. 3, Ibid., p. 108.
" Ibid., p .176.



being the rule of law as provided for in Article 2 TEU. Furthermore, one of the objectives of
the European Union’s external action is to promote the values that founded the European
Union, among them the respect for rule of law.® The European Union’s action on the
international scene encompasses the Union’s common commercial policy; development
cooperation, economic, financial and technical cooperation with third states and humanitarian
aid, as well as some foreign policy matters under the AFSJ framework, for example
immigration. Although the most prominent field that deals with the traditional foreign policy
is the common foreign and security policy (CFSP).

The introduction of the principle of rule of law was, however, no guarantee for it to be
respected in the EU foreign policy. According to Van Gerven,’ in the pre-Lisbon setting,
while the rule of law was respected under the former first pillar due to an extensive access to
legal review, the former second and third pillars failed to live up to the standards set by
Article 6 (1) TEU-old due to limitations in the jurisdiction of the European Court of Justice
(ECJ). This is a question that, according to Eeckhout, is only dealt with in passing by most
commentators, if dealt with at all.'®

The aim of this thesis is to investigate the rule of law in the EU foreign policy by looking at
the submission of EU public authorities to judicial review. To achieve this I will try to answer
the following research questions:

-Is the access to legal review in EU foreign policy more limited in the former second and third
pillars than in the former first pillar?;

-Is there a doctrine of political question present in the European court’s case law that
constitutes judicial abdication at the detriment of rule of law?

¥ Article 21 (1) TEU.
’ Van Gerven, 2005, p. 61.
1 Eeckhout, 2005, p. 3.



2. Method, material and disposition

2.1. Method and material

Traditional legal methodology will be used in this thesis. I will thus try to find the existing
law by studying the legal sources in a hierarchical order. The hierarchical order in the
framework of EU law is:

-Primary law (the EU treaties)
-General principles of law

-International agreements that the Union have entered with a third country or international
organizations

-Binding and non-binding secondary law (adopted in accordance with the treaties)
-ECJ and CFI case law

-Preparatory acts

-Opinions by the Advocate General

-Academic works

-Economic theories'’

The primary law currently consists of the current EU treaties and protocols and appendixes
that are referred to in the treaties. The declarations in the treaties are however not legally
binding.'? The status of primary law of the treaties are motivated by the fact that the European
Union was created by the Member States through the primary law and it should thus be
admitted a significant degree of political and democratic legitimacy.” The validity of the
primary law cannot be challenged by the EU institutions as it is the primary law that is the
foundation for their existence.'* The ECJ has consequently acknowledged that it lacks the
jurisdiction to decide whether provisions in the primary law are valid.'”” The ECJ has,
however, been very generous in its interpretation of the treaty provisions and even interpreted
them in conflict with their wording.'®

The secondary law consists of legal acts adopted in accordance with the treaties. The most
prominent are regulations, directives and decisions. The EU institutions also have the ability
to adopt non binding legal acts such as recommendations and opinions. International

! Eriksson, Hettne, 2005, p- 24.
2 bid., p. 25.

P bid., p. 26.

" Ibid.

" Ibid.

' Ibid.



agreements are usually considered part of the secondary law as well due to the fact that they
can only be adopted in accordance with specific provisions in the treaties.'’

The special character of the EU legal system is to a large extent the product of the ECJ’s
creative and law creating activities.'® It has put the aim of the provisions in the EU law at the
forefront as the provisions are interpreted by looking at their effet utile i.e. by choosing the
interpretation that is most favorable for the evolution of EU law."” The ECJ case-law is more
than a complement to the written primary law as several of the written provisions are vague
and aim-oriented and thus provide little guidance. The case-law thus provides a necessary tool
when applying the provisions.”’

The material chosen for this thesis will thus be primary law and case-law. As I will try to
investigate the access to legal review according to the EU treaties the case law will be a
necessary tool to apply the treaty provisions in a correct manner. The selection of case-law is
inspired by Eeckhouts lecture, Does Europe’s Constitution Stop at the Water’s Edge, in which
he reviews some high profile decisions, dealing with issues related to the EU foreign policy.”'
However, other cases, dealing with typical foreign policy issues such as trade agreements and
sanctions against individuals and third countries will be examined as well.

2.2. Disposition

I will begin by investigating the central concepts of this thesis, i.e. the doctrine of political
question and the rule of law, and explain their relevance in the analysis. I will then investigate
how the access to legal review within the EU foreign policy is regulated in the primary law,
1.e. the current TEU and TFEU. As discussed in the introduction, there can be other limits to
access to legal review than those provided for in primary law. Access to legal review might be
limited in case-law if constitutional courts adopt a doctrine of political question. In the second
part of my analysis I will analyze the case-law of the European Courts to try to establish
whether there exists a doctrine of political question, limiting the access to legal review in EU
foreign policy. In the final chapter of this thesis I will make some concluding reflections.

3. Concepts

3.1. Rule of law

Article 21 TEU provides that the EU external action shall be guided by the principles of its
own creation. In Article 2 TEU, it is provided that, “/t/ he Union is founded on the values of
[...] rule of law [...]. It is thus clear that the measures within the EU foreign policy need to be
taken in accordance with this principle. But what is then rule of law?

7 bid., p. 26.

¥ Ibid., p. 30.

" Ibid.

* Tbid.

*! P. Eeckhout, “Does Europe’s Constitution Stop at the Water’s Edge? Law and Policy in the EU’s External
Relations”, at: https://www.law.kuleuven.be/ccle/pdf/wvgS.pdf.
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The concept of an accountable and politically responsible executive government and the
concept of rule of law are essential elements of a democratic political system.”* According to
Van Gerven, for a government to be democratic, it must not only be accountable to the people
but also be made subject to the rule of law.>* Submission to the rule of law entails submission
of public authority to judicial review by an independent judge, respect for the rights and
freedom of the citizens, equality before the law, a clear legal basis for the exercise of public
authority and legal certainty in the application of the law.>* Thus, the question arises whether
the judicial review should extend to the legislative branch. This question illustrates a
contradiction between the concept of rule of law and the concept of democratic legitimacy.
The former concept is based on the protection of the individual and the latter on majority rule.
From an analytical perspective, a majority is perfectly able to oppress individual citizens.”
Thus, many legal systems take the position that the legislative branch must be submitted to
judicial control, this is the position taken by the European Union.*®

Van Gerven suggests a link between the accountability of the government and the rule of law,
the less accountable a government is, i.e. the less democratic legitimacy a political system
possesses in its legislative branch, the larger role the rule of law has to play, i.e. the greater
the judicial scrutiny the system should be subjected to.>” Thus, a higher degree of rule of law
may act as a substitute for a lesser degree of accountability. This was illustrated during the
pillar structure of the European Union, especially in the first pillar, where the limited
democratic legitimacy of the Council of Ministers, as a component of the legislature, was and
still is compensated for by submission to extensive judicial review.”® Under the second and
third pillars, the democratic legitimacy was weak as well, a problem that remains with the
Lisbon Treaty.”” Rule of law must thus, according to Van Gerven, play an important role in
the former second and third pillars to compensate for the lack of democratic accountability,
and from an analytical point of view, it needs to be at least as extensive as under the former
first pillar for the EU foreign policy to be considered as governed under the rule of law.

However, rule of law is an ill-defined concept and according to De Baere, an essentially
contested concept.’® This is made further complicated as the English concept of rule of law,
the German concept of Rechtstaat and the French concept of Etat de droit are used as

2 Van Gerven, 2005, p. 104.

2 Ibid., p. 63.

¥ See for example, Stie, Anne Elizabeth. (2010): Decision-making Void of Democratic Qualities? An Evaluation
of the EU’s Second Pillar Decision-making Procedure, In: Vanhoonacker, Sophie, Hylke Dijkstra and Heidi
Maurer (eds). Understanding the Role of Bureaucracy in the European Security and Defence Policy, European
Integration online Papers (EloP), Special Issue 1, Vol. 14,|http:/eiop.or.at/eiop/texte/2010-011a.htm] De Baere,
p- 191 pp, Eeckhout, External Relations of the European Union: Legal and Constitutional Foundations, 2004, p.
420; Van Gerven, p. 63, 118-119.

% De Baere, 2008, p. 176; Van Gerven, 2005, p. 104.
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synonyms in the translation of Article 2 TEU, despite their different meanings and
backgrounds.”!

In the United Kingdom, the concept of rule of law is regarded as one of three overarching
principles of British constitutionalism together with the doctrines of separation of powers and
the legislative supremacy of the parliament, rather than being a concept linked to the idea of
the state.’? According to the principle of legislative supremacy of the parliament, the
parliament has the right to make or unmake any law whatsoever; thus, it has the ability to
repeal its legislation without subjection to a higher law.*

This proposition was not accepted on the other side of the Atlantic as the US Supreme Court
which in Marbury v. Madison stated that, “to what purpose are powers limited, and to what
purpose is that limitation committed to writing, if those limits may, at any time, be passed by
those intended to be restrained?”.>* Thus, the written constitution is superior to legislation as
a means of anchoring the organization of government and protection of the rights of citizens.
This made the US constitutional model different from the English as, in contrast to the
English model, in the US model, a parliament cannot be sovereign or supreme because its
legislation must be compatible with a “higher” law, the Constitution, and this compatibility
will not be decided by the parliament but rather by a judicial body.” The essence of this
constitutional system is thus the judicial review as it allows a court to come to the conclusion
that a statute is unconstitutional and thus not apply it.*°

The American constitutional system was not adopted in Europe until the middle of the 20™
century. The introduction of the constitutional system and judicial review was in particular
due to the fact that the judicial review came to be viewed as an expression of the idea that
protection of civil liberties might not be in safe hands when entrusted to political institutions,
a notion that was strengthened due to the world wars and dictatorships in Europe that showed
the risks of relying on even democratically elected political institutions.’” That became the
case in the United Kingdom as well. Even though the parliamentary system remains strong,
the role of judicial review has grown, although not to the same extent as in the American
constitutional system.*®

The German concept of Rechtstaat refers to a system where all state authority is ruled by
law.* The concept originates from the Vernunftstheorie which finds the legitimacy of the
state in natural law. According to this theory, it is up to the state, seen as a liberal state
submitted to individual rights and freedoms of the citizens, to support the citizens in the
pursuit of self-development and personal liberty.* Later, as presently in the United Kingdom,

3! Van Gerven, 2005, p. 104.
2 Ibid., p. 105.

3 Ibid.

** Ibid..

 Ibid., p. 106.

% Ibid.

7 Ibid.

* Ibid., p. 107.

9 Ibid.

4 Ibid.
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institutional and procedural aspects, guaranteeing that decision making is made in accordance
with legal rules and judicial review by an independent judge, came to be emphasized.”
However, the concept of Rechtstaat remains centered on the liberal state at the service of its
citizens and thus places an emphasis on human rights.**

With the Basic law of the Federal Republic of Germany, enacted in 1949, the full significance
of the Rechtstaat was recognized.®® The principle of Rechtstaat, as provided for in German
law, encompasses a large number of rules and institutions that concern respect for basic
rights, submission of all public authority to law, the requirement of a legal basis for
administrative action, separation of powers, state liability, judicial protection, legal certainty,
the principle of proportionality and basic principles of criminal law and procedure.**

In France, the development of rule of law was different from that of Germany, basically
because of the democratic input of the 1789 revolution.*> The concept of separation of
powers, introduced by the revolutionaries, was characterized by the fear of a gouvernement
des juges.*® Under the 3" Republic, a positivistic view of the legal order, known as état legal,
was adopted, where the rule of law was equated with the rule of the laws and the legislator.47
Inspired by Rousseau, the emphasis was on the volonté général that would, according to
Rousseau, be best served by parliament being the sole transformer of the volonté général into
legislation.*® Thus, all laws, adopted by the parliament, no matter the cope or content, were
seen as an expression of the volonté général and, consequently, just.*’ Judicial review was not
among the principles of the Etat legal as there remained a suspicion of judges amongst
scholars and politicians, based on the links between the judges and the Ancien Régime™ The
judges were thus excluded from exercising any influence over the legislative power.”'

The 1789 revolution had made respect for fundamental rights and separation of powers an
officially recognized condition for the legitimate exercise of public authority. However, rather
than being reinforced by the courts, the fundamental rights and the separation of powers,
expressed in the constitution, functioned as a guide for legislative procedures and were thus
mainly declaratory instruments.’> The protection was thus rather of a political than of a legal
nature.”

As it became clear that while parliamentary sovereignty may well express the will of the
people it does not protect the rights of the citizens, the concept of Etat de droit was introduced

*!'Van Gerven, p. 107.
“2 Ibid.

* Ibid., p. 108.

“ Ibid., p. 109.

4 Wennerstrom, 2007, p. 73.
 Tbid.

47 Tbid.

8 Ibid.

* Ibid.

0 bid.

U bid., p. 73-74.

2 Ibid., p. 74.

3 bid.
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in the 20" century.>® The concept was outlined in the works of Carré de Malberg in the first
half of the 20™ century and integrated into the French constitutional system in the second.”
According to de Malberg, the Etat de droit, unlike the concept of Rechtstaat and rule of law,
does not claim to define different elements of the rule of law as conceptions of positive law,
nor to be applicable to the whole body of law, but rather specifically targets the fundamental
rights and confirms their status as law.’® It is, according to de Malberg, the state that provides
protection of the fundamental rights against the legality of legislative measures by
parliamentary sovereignty, which in its turn is protected under the Etat Iegal.5 " De Malberg
further argued that the Etat de droit could not be fully implemented until the constitutional
review of laws, adopted by the parliament, was made possible, a possibility that was
introduced in the French legal system in 1971, when the Conseil Constitutionnel declared a
law of parliament as void as it infringed a fundamental human right.®

The review powers of the Conseil Constitutionel are limited to legislative measures taken by
the parliament and, thus, the Conseil Constitutionel has no powers to review acts of
government or the President. Furthermore, the review powers are limited to review of the
constitutionality of parliamentary statutes which have not yet been promulgated.”® However,
legal review is, in the French legal system, considered to be a fundamental aspect of the rule
of law, or Etat de droit.

Thus, even though the definition of rule of law differs between constitutional systems, one
important feature is shared; the access to judicial review as a cornerstone in the principle of
rule of law. I would therefore argue that, even though access to legal review is not the only
aspect, the access to legal review is a strong indication to the extent the EU foreign policy is
compatible with Article 2 TEU.

3.2. The doctrine of political question

As we learned in the previous chapter, access to judicial review is a cornerstone in the concept
rule of law. Yet, according to De Baere, “[a] survey of the world's constitutional traditions
suggests that courts tend not to get involved in substantive foreign policy decisions and leave
the political institutions (normally the executive) a large margin of discretion, although the
desirability and extent of this margin is open to discussion. ”® This is supposedly due to the
nature of foreign policy as an institution that needs to be able to react quickly and efficiently
to international developments.®’ A judicial abdication of the courts, when dealing with foreign
policy matters, thus seems to suggest that most constitutional traditions do not fulfill one of
the key requirements for societies governed in accordance with the rule of law. Yet this is a
question that, according to Eeckhout, is only dealt with in passing by most commentators, if

> Ibid., p. 75.

5 Ibid.

% Ibid.

7 Ibid.

% Ibid.

% Ibid.

% De Baere, 2008, p.197.
! Ibid., p. 193.
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dealt with at all.* This is due to the fact “that the conduct of foreign policy is inherently in
the hands of the executive, and that Western democracies and constitutional systems
traditionally conceive of foreign-policy as “political questions” which are not within law’s
province or the courts’ jurisdiction. 63

This train of thought was established by the US Supreme Court in the landmark case of
Marbury v. Madison (1803)* where the foundation of the “doctrine of political question”
was laid. Article III Section 2 of the US constitution provides that “the judicial power shall
extent to all cases, in law and equity”, however, in Baker v. Carr (1962) the US Supreme
Court defined six situations where judicial control shall not be applied:

“Prominent on the surface of any case held to involve a political
question is found (1) a textually constitutional commitment of the issue
to a coordinate political department; (2) or a lack of judicially
discoverable and manageable standards for resolving it; (3) or the
impossibility of deciding without an initial policy determination of a
kind clearly for nonjudicial discretion; (4) or the impossibility of a
court’s undertaking independent resolution without expressing lack of
respect due coordinate branches of government; (5) or an unusual
need for unquestioning adherence to a political decision; (6) or the
potentiality of embarrassment from multifarious pronouncements by
various departments on one question.” 65

Two approaches can be found in Baker v. Carr, the constitutional approach that suggests that
the doctrine of political question is a result of the separation of powers. Whenever an issue is,
according to the constitution, to be determined by the political branches, the court shall refrain
from applying a legal control (situation 1, 4, 5, 6).°° The second approach is called the
prudential approach and seeks to recognize practical limits on the court’s ability to decide on
certain issues (situation 2, 3). According to this perspective, when judicial standards to
resolve a policy issue are absent, or the court is unable to decide on such a question the court
shall refrain from doing so. It should be noted that the doctrine of political question in its
entirety encompasses both approaches; however, the use of both approaches simultaneously
can sometimes create conflicting results.®” Both approaches are highly controversial as they
potentially lead to judicial abdication at the detriment of rule of law, something that according
to Redish, outweigh the positive aspects of the doctrine of political question.®

Furthermore, the reasoning behind the doctrine of political question assumes that it is possible
to draw a line between political and non political questions. This is somehow controversial as
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any act by a public authority is directly or indirectly the result of a political decision.
Assuming it is possible to separate political from non-political questions, it is very difficult to
draw a clear demarcation line. Unless there exists a definition of what exactly qualifies as a
political question which is not justiciable, there will be a wide margin of discretion left for the
judges.”

Far from being an American invention, comparable legal doctrines also exist in many of the
EU-member states. The French Conseil d’Etat recognized in CE 8 March, Rizeries
Indochinoises,”® that certain governmental decisions are outside their jurisdiction due to the
political character of the decisions. Similarly, the Italian Cassation Court found that Italian
courts have no jurisdiction to review cases that are political in nature.”' While the German
Bundesverfassungsgericht, like its American counterpart the US Supreme Court, refuses to
automatically abdicate its role as a constitutional arbiter whenever a question of foreign policy
arises, and contrary to the US Supreme Court refuses to acknowledge a doctrine of political
question and thus tends to accept jurisdiction on such issues, the case law suggests a judicial
restraint regarding politically sensitive questions.”” UK courts do not accept the doctrine of
political question but nevertheless display a significant deference to the executive branch in
matters of foreign affairs.”

3.3. Reflections on the concepts and their use in the thesis

Given the attitude towards foreign policy and the doctrine of political question, can it be
argued that a lack of judicial review in foreign policy matters is a problem for the European
Union’s position as a Rechtstaat? According to Van Gerven, the lack of judicial review in EU
foreign policy is a problem but it cannot be an argument in itself that deprives the European
Union of Rechtstaat status.”* This is due to the similar constitutional status foreign policy is
given in many states due to the complex and sensitive nature of foreign policy matters.”
However, De Baere argues that: “[w]hile van Gerven is undoubtedly right that substantive
judicial review in foreign policy matters within any constitutional system is very uncommon
indeed, if not virtually non-existent, this should not divert us from fundamental questions
about the implications of this constitutional position of foreign policy for any entity—Sate,
international organization, or otherwise—that presents itself as subject to the rule of law.””®
Thus, according to De Baere, while the European Union does not differ from most other
constitutional systems with regard to the absence of judicial review in foreign policy matters,
this does not answer the question of the implications it has on the characterization of the
European Union as a Rechtstaat, nor does it make any less of a problem than it is in other
constitutional systems.’’
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This thesis will not attempt to investigate the status of the EU as a Rechtstaat as that would, as
argued by Van Gerven, require that other aspects of rule of law then the access to legal review
are taken into account as well. However, the discussion about how the lack of judicial review
affects the EU as an entity under the rule of law is nevertheless interesting as, if you take the
perspective of De Baere, the EU foreign policy in the former second and third pillars before
the Lisbon Treaty failed to live up to the standards set by Article 2 TEU due to the lack of
access to legal review, while the foreign policy under the former first pillar did in fact live up
to these standards. Consequently, given that the access to legal review in the former first pillar
has not been reduced, if the access to legal review in the former second and third pillars is
similar to that in the first pillar it can be concluded that as far as legal review is concerned, the
EU foreign policy lives up to the standards set in Article 2 TEU.

In my analysis I will investigate how the European courts have dealt with political questions.
As argued above, the separation, between political and non-political questions, is not easy.
However, issues such as sanctions against individuals and third countries and trade
agreements are regularly viewed as having a political character and I will therefore look at
cases where these issues have been discussed. I will then analyze whether any of the
situations, provided for in Baker v. Carr, exist and if the Court has refrained from applying
judicial control due to this. If this is systematically done by the Court, it can be argued that a
doctrine of political question exists. That would, as suggested above, demonstrate a judicial
abdication at the detriment of rule of law.

4. Analysis

4.1. Constitutional limits to legal review in EU-foreign policy

In my analysis of the constitutional limits to legal review in EU foreign policy, I will look at
the access to legal review in the former pillars. The Lisbon Treaty aims to enhance the
coherence of EU’s external action.” This is supposedly achieved by the formal abolition of
the pillar structure, the attribution of EU as a single legal personality, the reshuffling of EU’s
external competences and new institutions, for example the High Representative of the Union
for Foreign Affairs.” Furthermore, the abolition of the pillars creates the impression of a fully
integrated EU external action, governed by the same rules and principles. However, as will be
demonstrated in the analysis, this is not the case. It is thus, from an analytical point of view,
helpful to keep the division between the former pillars and analyze them separately when
examining the limits to legal review in EU foreign policy as they are not, in fact, governed by
the same rules and principles.

The external action within the former first and third pillars is now mainly regulated in Part V
of the TFEU while the external action within the former second pillar is mainly regulated in
Part V of the TEU.

¥ Van Elsuwege, 2010, p. 3.
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4.1.1. Judicial review under the former first pillar

Under the former first pillar, all Union institutions, including the legislature and Member
State institutions implementing Union law must act in conformity with the law. If they fail to
do so, they can be brought before the Union courts or the national courts. This is provided for
in Article 19 TEU which states that the European Courts, “shall ensure that in the
interpretation and application of the Treaties the law is observed. Member Sates shall
provide remedies sufficient to ensure effective legal protection in the fields covered by Union

’

law.’

According to Article 263 TFEU:

“The Court of Justice of the European Union shall review the legality
of legislative acts, of acts of the Council, of the Commission and of the
European Central Bank, other than recommendations and opinions,
and of acts of the European Parliament and of the European Council
intended to produce legal effects vis-a-vis third parties. It shall also
review the legality of acts of bodies, offices or agencies of the Union
intended to produce legal effects vis-a-visthird parties.

It shall for this purpose have jurisdiction in actions brought by a
Member Sate, the European Parliament, the Council or the
Commission on grounds of lack of competence, infringement of an
essential procedural requirement, infringement of the Treaties or of
any rule of law relating to their application, or misuse of powers.”

Legal and natural persons may, under some conditions, bring action to the Court as well
according to Article 263 (4) TFEU, as the provision states that, “/a/ny natural or legal
person may, under the conditions laid down in the first and second paragraphs, institute
proceedings against an act addressed to that person or which is of direct and individual
concern to them, and against a regulatory act which is of direct concern to them and does not

’

entail implementing measures.’

The Court has refused to give broad interpretation of the words “of direct and individual
concern”, despite several opinions of the advocate generals and case law from the CFI
favoring a broad interpretation.”® The refusal is according to Van Gerven based on two
considerations, firstly, the Court argues that relief can be sought through other procedural
means, either on the basis of Article 340 TFEU, or before the national courts that are
according to Article 267 TFEU required to ask the ECJ for a preliminary ruling. This,
however, is not a good solution, as individual plaintiffs may be obligated to break national
law, allegedly inconsistent with the Union act, in order to be able to plead the unlawfulness of
the Union act before a national court that then will have to ask the ECJ for a preliminary
ruling. This is of course not consistent with the concept of rule of law.®" The second is that it

% Van Gerven, 2005, p. 112.
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is up to the Member States to revise the text of Article 263 TFEU if they find it
unsatisfactory.™

According to Article 265 TFEU, the ECJ has the power to establish a failure to act, as the
provision states that, “/s/hould the European Parliament, the European Council, the Council,
the Commission or the European Central Bank, in infringement of the Treaties, fail to act, the
Member Sates and the other institutions of the Union may bring an action before the Court of
Justice of the European Union to have the infringement established.”

The right of complaint includes natural or legal person as well as they may, under the
conditions laid down in Article 263 TFEU, complain to the Court that an institution, body,
office or agency of the Union has failed to address to that person any act other than a
recommendation or an opinion.

The situations in which action can be brought are of a wide range, firstly as an action can be
initiated by an applicant against any binding act, or failure to take such act that is inconsistent
with EU law and can be attributed to any of the above mentioned institutions, and secondly,
because the term “infringement of any rule of law” has been held by the ECJ to include
general principles that are part of EU law, including protection of human rights.83

Article 340 TFEU gives further access to legal remedy as it provides that, “[i]n the case of
non-contractual liability, the Union shall, in accordance with the general principles common
to the laws of the Member States, make good any damage caused by its institutions or by its

servants in the performance of their duties.”

The ECJ lacks competence to annul or set aside national legislation, inconsistent with Union
law. However, Article 267 TFEU provides that the ECJ shall have jurisdiction to give
preliminary rulings concerning the interpretation of the Treaties and the validity and
interpretation of acts of the institutions, bodies, offices or agencies of the Union. According to
Article 267 (3) TFEU, “/w]here any such question is raised in a case pending before a court
or tribunal of a Member Sate against whose decisions there is no judicial remedy under
national law, that court or tribunal shall bring the matter before the Court.”

The national court is then obligated to apply the ECJ ruling, thus annul or set aside any
conflicting legislation or action. This procedure has, according to Van Gerven, allowed the
Union Courts to indirectly control national legislature inconsistent with Union law.**
Furthermore, he argues, that it is an undisputable fact that the preliminary ruling procedure
has turned the Union law into a system with a high degree of legal accountability providing
private parties broad access to a court of law.* This is, according to Van Gerven, one of the
great achievements of the case-law of the ECJ.*

2 Ibid., p. 112.
8 Ibid., p. 111.
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According to Van Gerven, due to the ECJ case-law, all public authority is subject to the rule
of law as embodied in the Union primary and secondary law as well as in general principles.®’
The submission to rule of law is further enhanced by the principle of Union and state liability
for injury caused by public authority as a result of infringements of Union law.*

Thus, as has been discussed above, the access to legal review under the former first pillar can
be argued to meet the requirements laid down in Article 2 TEU. It is thus against the
jurisdiction of the ECJ in the former first pillar that the jurisdiction of the ECJ in the former
second and third pillars will be measured.

4.1.2. Judicial review under the former third pillar

Informal cooperation on justice and home affairs matters first took place in the 1960s with
institutionalized cooperation not starting officially until the Maastricht treaty with the creation
of the third pillar of the Union (justice and home affairs or JHA).*” The third pillar was an
area of intergovernmental cooperation within the supranational framework of the European
Union and different from the first pillar.”® With the Amsterdam treaty, new substantial aspects
of the third pillar were introduced, such as asylum, immigration and civil law issues.”’

The late introduction of institutionalized cooperation in the area of JHA can be attributed to
the sensitive nature of the issues it addresses and the fact that they are close to the core of a
state’s sovereignty.”> However, cooperation in these areas is indispensable due to the nature of
the threats as something that a state alone cannot expect to counter effectively by acting
alone.”

The former third pillar is now called the Area of freedom, security and justice (AFSJ) and is
regulated under Title V TFEU. The former distinction between police and judicial matters on
the one hand (former Title VI TEU-old) and the rest of the AFSJ matters on the other hand
(former Title IV TEC) is removed as the two are now united under a common heading in the
TFEU, Title V, Part Three. While mostly concerned with internal issues, some elements of
foreign policy can be found in this area as well, for example Article 79 TFEU, regarding a
common immigration policy, that provides that the Union, “may conclude agreements with
third countries for the readmission to their countries of origin or provenance of third-country
nationals who do not or who no longer fulfill the conditions for entry, presence or residence

’

in the territory of one of the Member States.’

The Court’s jurisdiction over former third pillar issues has been expanded first with the
Amsterdam treaty and later with the Lisbon treaty. Under the pre-Lisbon setting, under Article
35 (1) TEU-old, the ECJ had jurisdiction, “to give preliminary rulings on the validity and
interpretation of framework decisions and decisions, on the interpretation of conventions
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established under this title and on the validity and interpretation of the measures

’

implementing them.’

According to Article 35 (2) TEU-old, this was subject to declaration by a Member State that it
accepted this jurisdiction. Individuals could not bring action according to this provision and
only certain decisions could be reviewed.”*

Like under the former first pillar, the Court can annul decisions in accordance with Article
263 TFEU. There is no limitation as to which decisions that may be reviewed in this manner
nor any limitation as for who can apply for annulment except for the general rules in Article
263 (2-4) TFEU. This removes the former limitation in Article 35 TEU-old. It should be noted
that the problems facing individuals and legal persons in achieving /ocus standi according to
Article 263 (4) TFEU are the same as under the former first pillar.

The Court is able to give preliminary rulings in accordance with Article 267 TFEU on
decisions within the AFSJ. This possibility was, according to Article 68 TEC and Article 35
TEU-old, limited in the pre-Lisbon Treaty setting. However, according to Article 276 TFEU,
the Court, “shall have no jurisdiction to review the validity or proportionality of operations
carried out by the police or other law-enforcement services of a Member Sate or the exercise
of the responsibilities incumbent upon Member States with regard to the maintenance of law
and order and the safeguarding of internal security.”

This limitation is according to Hinarejos unfortunate but, as the area is “uncomfortably close
to the core of national sovereignty’, it is also unavoidable.” Nevertheless, Article 276 TFEU
poses an important limitation of the jurisdiction of the Court. Furthermore, according to
Article 10 of Protocol 36 to the Lisbon Treaty, during a transitional period, the powers of the
ECJ shall remain the same as before the entry into force of the Lisbon Treaty.

Although there are limitations to the jurisdiction of the ECJ, they are relatively small. The
most important limitation is of course Article 276 TFEU. The access to legal review within
the AFSJ is thus slightly smaller than under the former first pillar. There seems to be a
consensus in the academic community that the access to legal review under the former third
pillar has, with the Lisbon Treaty, gone from rather poor to fairly good.”® The access to legal
review in the former third pillar can however, as it still falls short compared to that under the
former first pillar, be considered to be problematic from a rule of law perspective.

4.1.3. Judicial review under the former second pillar

4.1.3.1. The evolution of the CFSP

Bono offers an overview of the legal evolution of the CFSP, defined and divided according to
the characteristics of each legal stage.”” The following presentation will be in accordance with
his presentation.
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4.1.3.1.1. The period of intergovernmental soft law, 1969-1992

The CFSP originated as mere intergovernmental discussions between Member States
regarding foreign policy issues of common interest. It was framed as such by the governments
of the six founding member states, outside the framework of the EC-treaties in the Hague
Summit of 1969, as well. Thus, the Member states decided to establish a system of
cooperation in foreign affairs, the European Political Cooperation (EPC), which was
developed on the basis of traditional diplomatic mechanisms through periodically held
meetings between foreign ministers. The purpose of the EPC was to add, facilitate and
strengthen the economic integration objectives of the EC treaties.”

The EPC was governed by rules of international law. Thus, agreements founded in the EPC
could only be taken with the consent of all the member states. In practice, formal and explicit
commitments were avoided and progress was made by “gentlemen’s agreements”, between
governments, that could easily be denounced or renegotiated according to the circumstances.
The guiding principles were consultation, confidentiality and consensus. In 1976, a
compilation of the informal and formal working methods of the EPC was undertaken. “The
Coutumier”, as the compilation became entitled, became the EPC common law of the
“European correspondents” of the Ministers of Foreign Affairs.”

In practice, due to the lack of legally binding commitments and legal obligations as well as
the absence of institutional links between the EPC and the Community policies under the EC
Treaty, the EPC did not create any significant achievements in respect to its utility of EC
policies. Two encouraging developments, however, took place.'®

The ECJ did, within the jurisdiction conferred on the Court on matters falling within the
external powers of the Communities under the EC treaties, establish an indirect jurisdictional
control over the EPC. This happened as the ECJ was called upon to rule on “mixed
agreements”, 1.e. agreements with third countries containing Community elements and
elements falling within the competence of Member States, including EPC issues, or both. !

In 1974, an informal institutional link between Community policies and the EPC was
established through the creation, outside the framework of the Treaties, of the European
Council. Although originally conceived as a conference of governments, it soon ceased to be
exclusively intergovernmental in character, as the President of the Commission was
incorporated, and thus became the supreme political instance of the EC and the EPC.'*

With the Single European Act (SEA), the EPC and the Community structures were formally
linked by the establishment, under its Title II1 “Treaty provisions on European Cooperation
in the sphere of foreign policy”, of a series of provisions in Article 30 SEA. On these
provisions, the force of international treaty law, as a result of the ratification by the member
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states in accordance with their constitutional requirements, was conferred. Under the SEA, the
EPC thus acquired the status of primary law. However, the EPC decisions continued to be
mainly of political nature and governed by international law. Decisions were consensual and
the foreign policy continued in the form of intergovernmental cooperation.'®

The SEA did not grant any legislative powers to any institution. The nature of the provisions
was what Bono calls “soft law”, i.e. the terms used were “should” and “contribute”, which
did not lead to legally binding results.'® Article 30 (2) SEA did, for example, only bind the
Member States to take each other’s interests into consideration before coming to a decision in
a matter of foreign policy.

However, the SEA created important institutional innovations. Under the SEA provisions, the
EPC was to operate under its own institutional structures rather than on an intergovernmental
basis. Among others, Article 2 SEA stated that the European Council, already an important
part of the EPC, was to be formally included in the institutional system of the treaties. By
Article 30 (10) SEA, a presidency of the EPC was instituted, with a right to coordinate
national positions and to initiate action. The Court was, according to Article 31 SEA, not
given direct jurisdiction over foreign policy issues, however, Article 32 SEA paved the way
for a future role by the Court in the delimitation between EPC powers and Community
powers, as it prohibited EPC from affecting Community law.

According to Bono, the legal innovations of the SEA improved the results of political
cooperation. The common diplomatic declarations by the Member States were multiplied and
important measures, such as trade sanctions against South Africa and Yugoslavia, were
adopted. The SEA also contributed to the familiarization of the various administrations of the
Member States in their cooperation on foreign policy matters. As a result of the incorporation
of EPC into SEA the agreed policies became part of the acquis with which new Member
States and candidates would need to comply. Alas, the crises in Kuwait and the Balkans
revealed the weaknesses in the EPC structures established by the SEA, most prominently the
absence of institutions endowed with legislative powers.'®

4.1.3.1.2. A CFSP system of Treaty law including institutions with law-making powers
(1993-1998)

The weaknesses in the EPC structures were addressed on the 1992 Intergovernmental
Conference on Political Union, resulting in the Maastricht Treaty on European Union
(Maastricht TEU). The EPC provisions of the SEA were repealed and the process of political
integration under a legal system established by treaty law was brought forward.

With the Maastricht TEU, in accordance with Article A, the European Union, founded on a
three pillar structure, was established. The pillar structure separated the newly established
intergovernmental competences of the EU in the second and third pillars, the second pillar
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being CFSP and the third pillar being the Justice and Home Affairs (JHA), from the original
supranational EC competences in the first pillar.'®

The purpose of the pillar structure was to avoid that supranational characteristics, i.e. direct
effect, legal review and supremacy of EU-law, established by the Court in the first pillar,
would affect the second and third pillar.'”” Thus, the jurisdiction of the ECJ was excluded
from the second pillar and limited in regard to the third pillar. This separation worked as
intended and only one case, the Transit visa case,'*® was decided by the Court. There was thus
no need for a doctrine of political question to be developed. The Member States sought to
avoid the jurisdiction of the ECJ as they wanted to be able to act within the second and third
pillar without intervention from the ECJ, the Commission and the European Parliament.'®

According to Article J.1 Maastricht TEU, a common foreign and security policy was to be
defined and implemented by the Member States. Interesting about this provision is that a
“common” and not a “single” foreign policy is to be defined and implemented, reflecting a
regard for national sovereignty as it provides that the Member States remain competent to
maintain their own foreign policy, although with a higher order of obligations compared to the
former notion of the political cooperation or consultation under the EPC."" Furthermore, the
definition of the European Union’s CFSP remained optional as the term “a common foreign
and security policy” implied a choice for the Member States as to whether they would
establish a Union common foreign policy or maintain their own foreign policy exclusively.'"!
However, once a CFSP is established by the Member States, it is, according to Article J.1
Maastricht TEU, to be defined by the Union and its Member States, thus indicating the
mixture of integrationism and intergovernmentalism visible in the Maastricht TEU.''?

The Maastricht TEU, unlike the SEA, laid down a list of CFSP objectives, the purpose being
to clarify the goals of the foreign policy. The CFSP could thus be conceived as a legal
instrument to create and achieve a European identity similar to the early American Republic
which in its infancy created the American CFSP, expressing the common identity of the
Union of the American States.'

An innovation in the Maastricht TEU was the introduction of several CFSP provisions laying
down legal obligations of a binding nature.''* In contrast to the old SEA and its “soft law”,
the provisions in the Maastricht TEU used the terms “shall impose”, “shall endure” etc.
which imposed binding legal duties on the Member States and the institutions.
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In the EPC, the definition of CFSP principles and guidelines was a matter for the Member
States. With the Maastricht TEU, this became a task for the European Council, Article D
Maastricht TEU, and should be done on a consensual basis, Article J8§ Maastricht TEU.

While not given direct jurisdiction over CFSP matters, the ECJ was for the first time given
powers to uphold the delimitation between EC and the CFSP, provided for in Article M
Maastricht TEU, which, like Article 32 SEA, prohibited CFSP activities from affecting the
Community treaties. Other legal disputes relating to the CFSP were to be resolved by the EU
political organs as well as by the national authorities according to Article J3 (7) Maastricht
TEU. Furthermore, the Maastricht TEU reinforced and maintained some of the organs and
functions established by the SEA, regarding the EPC, for example, according to Article J8 (5)
Maastricht TEU, the Political Committee was to “monitor” the international situation and
“contribute” to the definition of policies.

According to Article J3 (1) the European Council was to adopt general CFSP guidelines and
according to Article J2, the Council, the CFSP legislature, was given the possibility to “define
common positions” that the Member States should ensure that their national policies
conformed to. Thus, the Maastricht TEU created several legal instruments specific to the
CFSP, not put at the disposal of the Member States but rather put at the disposal of the
Union’s organs and institutions.

i3

The common positions were, in practice, used to ensure compliance with UN Security
Council resolutions and to coordinate the actions or conduct of the Member States in
international organizations and conferences.''> Another invention in the Maastricht TEU was
“joint actions” which was adopted by the Council and meant to address a specific concern of
the EU in areas where Member States had “important interests in common”. Once adopted,
the joint action should, according to Article J3 (4), “commit the Member States in the position
they adopt and in the conduct of their activities.” Unlike the supranational decision-making
within Community law, the decision-making in CFSP matters was, except for a few
exceptions, for example Article J 3 (2), governed by the rule of unanimity.

According to Bono, “the Treaty of Maastricht “legalized” the CFSP and transformed the
intergovernmental system of cooperation between sovereign Member Sates specific to the
EPC into a system of Treaty law which laid the basis for the birth of a European Union
conceived not as a mere form of words but rather as “an association of States established by
Treaty” which, although not a full international organization, fulfilled some of the conditions
laid down by international law for the existence of an international organization: the
association of States established by Treaty had “a constitution” (the TEU) and “common
organs” (the single institutional framework), with its own objectives, with specific rules
relating to powers, procedures, legal norms, legal practices and common positions and
enjoyed a certain autonomy from the Member States. 116 The Treaty of Maastricht did not,
however, confer upon the European Union an international legal personality distinct from that
of its Member States which had enabled it the capacity to create rights and obligations in the
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international arena and thus fell short of a “full international organization”. The European
Union, under the Treaty of Maastricht, was rather an association of States which acted in
common for the purpose of achieving the objectives laid down in the TEU.""” Furthermore,
the absence of judicial review of the ECJ, the fact that the Presidency of the Council was
changed every six months, thus preventing continuity in the execution of CFSP actions and
the need for consensus made the CFSP inefficient and created a need for Treaty reform."''®

4.1.3.1.3. A CFSP founded on the rule of law but without judicial review by the Court of
Justice (1999-the Lisbon Treaty)

The structural weaknesses of the CFSP in the Maastricht TEU were addressed in the Treaty of
Amsterdam (Amsterdam TEU) and the Treaty of Nice (Nice TEU). Furthermore, the Treaty
of Amsterdam confirmed, maintained and reinforced the autonomous and separate pillar
structure of the European Union.'"”

For the first time, it was made crystal clear that the Union system is founded on the principle
of rule of law and thus, this principle was according to Article 6 (1) Amsterdam TEU
applicable to the CFSP.

The Treaty of Amsterdam did not establish a system of legal remedies and procedures
designed to permit the ECJ to review the legality of CFSP measures. In Article 46 Amsterdam
TEU, the principle of rule of law was excluded from the jurisdiction of ECJ. None of the
CFSP provisions of Title V TEU were made subject to the jurisdiction of the ECJ, the
exception being, as in the Maastrich TEU, when CFSP measures affect the EC Treaties,
Article 46 (e) Amsterdam TEU. Instead, national authorities and the CFSP political organs
were given the responsibility to ensure compliance of CFSP measures with the rule of law.
The Presidency was, according to Article 18 Amsterdam TEU, to be responsible for the
implementation of CFSP decisions, the Member States were, according to Article 14 (3) and
Article 15 Amsterdam TEU, under a duty to conform to joint actions and ensure that their
national policies conform to the common positions and the Council was, according to Article
11 and Article 14 (7) Amsterdam TEU, to ensure that all CFSP principles are complied with,
as well as seek, appropriate solutions in the case of major difficulties in implementing a joint
action.

According to Article 11, the CFSP was to be defined and implemented exclusively by the
Union, not as in the Maastricht TEU by the Union and its Member States. The
intergovernmental trait of the CFSP, introduced by the Maastricht TEU, was thus discarded as
the Member States act by consensus outside the framework of the institutions. Further
“supranational” concepts were introduced as well. Article 23 (1) introduced a limitation to
the right of veto. The possibility for the use of qualified majority was expanded as well. Only
the decision-making rules on security and defense policy, a part of the CFSP, was to be
continued on the basis of unanimity and consensus, Article 23 (2). It should be noted though,

" bid., p. 347.
8 Thid.
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that the Amsterdam and Nice Treaties did not amount to “supranationalism” of the Union or
the CFSP, even though it introduced some supranational concepts.'

The Nice Treaty further amended CFSP provisions laid down by the Treaty of Amsterdam. It
gave Member States the possibility to establish among themselves an enhanced cooperation
“aimed at safeguarding the values and serving the interests of the Union as a whole by
asserting its identity as a coherent force on the international scene”, Article 27 Nice TEU. It
also rephrased the text of Article 24 Amsterdam TEU to make clear that international
agreements, concluded in the area of CFSP by the Council, “shall be binding on the
institutions of the Union”, thus underlining that agreements are concluded by the Union as a
distinct entity rather than the Member States acting collectively and clarifying the question of
a legal personality of the Union."!

Thus, the EPC was founded on the principle that policy should be outside the jurisdiction of
the Court. The cooperation between the original six members was not regulated, except for
vague principles of international law. Foreign policy competence has since then, as is the case
with most competences, been transferred to the European Union which is demonstrated by the
increasing supranationalism. The jurisdiction of the ECJ was, however, excluded from the
CFSP throughout this period. If we look at this development from an accountability vs. rule of
law perspective as discussed in chapter 3.1 it can be concluded that the lack of access to legal
review was particularly serious as there was a lack of democratic legitimacy of the legislative
branch of the EU.

4.1.3.2. The special nature of the CFSP

As is mentioned above, with the abolition of the three pillar structure, it would seem that
CFSP would become a part of the EU-law as integrated as the former first pillar. However,
The Lisbon Treaty rather underlined the exceptional position of the CFSP, something that
becomes very clear in the wording of Article 24 (1) TEU that provides that, “[t] he common
foreign and security policy is subject to specific rules and procedures.”, and that, “[t]he
specific role of the European Parliament and of the Commission in this area is defined by the
Treaties” Furthermore, in contrast with the former third pillar that is now regulated in the
TFEU along with all other provisions, governing the European Union’s external action (Part
V) and governed by supranational principles, the CFSP is now located in part V of the TEU
where unanimity is the prevailing decision making procedure, thus reflecting
intergovernmental principles.'*

Thus the Lisbon Treaty did not eradicate the pillar structure and especially not the second
pillar. This was underlined by Javier Solana in his statement to the UK Foreign Affairs
Committee in January 2008 where he stated that, “/t/he distribution of pillars — in particular
the second pillar and the autonomy within that — is maintained”.'> Thus, rather than merging

129 1bid., p. 357.
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the first and second pillars, they are connected by the Lisbon Treaty under the umbrella of the
Union.'*!

Furthermore, the “mutual non-affection clause”, described further below, of Article 40 TEU
confirms the distinction between other areas of EU external policies and CFSP. The CFSP is
only mentioned in one article in the TFEU, Article 2(4) which provides that the Union shall
have the competence to define and implement a CFSP. This division is necessary for the
determination of the appropriate decision making procedures and legal bases.'” Thus CFSP
remains a “special” part of the EU legal system and in that sense, the old pillar structure
remains, at least as far as the second pillar is concerned.

4.1.3.3. Division of competences between Member States and the Union - the special
status

The division of competences, between the Member States and the Union in the CFSP and
CSDP, is regulated in Article 2 (4) TFEU. It is thus neither within the area of exclusive
competences in Article 3 TEU, nor within the “shared” competences in Article 4 TEU, nor
within the “supporting” competences in Article 6 TFEU. In the respective provisions of the
Constitutional treaty, the CFSP was placed between the supporting and shared category of
competences.

The placement of the CFSP within the division of competences documents the special and
unique role of the CFSP.'* As other policy areas with clear foreign implications such as
customs union, common commercial policy and the right to conclude international
agreements belong to the Union’s exclusive competences and development cooperation and
humanitarian aid belong to the shared competences it is obvious that there are remnants of the
old pillar structure in the Lisbon treaty.'”” Even more so as Article 24 (1) TEU explicitly
states that the CFSP is subject to specific rules and procedures.

Declaration No. 18 provides that, “in accordance with the system of division of competences
between the Union and the Member Sates as provided for in the Treaty on European Union
and the Treaty on the Functioning of the European Union, competences not conferred upon
the Union in the Treaties remain with the Member States.”

It is thus obvious that the Member States are careful to guard their sovereignty and not
transfer more competence than necessary to the Union.

Another sign of the Member States anxiety not to give up its sovereignety is found in
Declaration No. 18, “the representatives of the governments of the Member Sates, meeting in
an Intergovernmental Conference, in accordance with the ordinary revision procedure
provided for in Article 48(2) to (5) of the Treaty on European Union, may decide to amend
the Treaties upon which the Union is founded, including either to increase or to reduce the
competences conferred on the Union in the said Treaties.”

2 Van Vooren, 2009, p. 239.

12 yan Elsuwege, 2010, p. 3.
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4.1.3.4. CFSP and non-CFSP decisions - Division of competences between the
different areas of the EU foreign policy

As the ECJ lacks jurisdiction over CFSP measures, to assess the problem of legal review in
the EU foreign policy one must consider the extent of CFSP measures. The ECJ has the
jurisdiction to determine the boundary between CFSP and non-CFSP decisions and is thus, to
an extent, capable of deciding the extent of its own jurisdiction. In the past, there have also
been cases where it has been argued that the Council has adopted measures under the CFSP to
avoid the jurisdiction of the Court. In the following I will analyze the margin of discretion
given to the Court when deciding on this issue.

What is then the Union competence? Article 24 (1) TEU states that, “[/t/he Union’s
competence in matters of common foreign and security policy shall cover all areas of foreign
policy and all questions relating to the Union’s security, including the progressive framing of

’

a common defense policy that might lead to a common defense.’

However, as stated above, according to Article 40 CFSP actions are limited to those areas of
foreign and security policy that do not infringe upon other powers of the Union.

Whereas Article 47 TEU old provided the CFSP to be subordinated to the external
competences of the first pillar, Article 40 TEU gives equal protection to CFSP from
encroachment by the other powers of the Union.'*® This provision aims to reinvigorate the
CFSP as an important part of the external action of EU, however, while this is politically

sound it creates problems from a legal perspective. 129

4.1.3.4.1. CFSP and Non-CFSP decisions

What is it then that constitutes a CFSP decision? The boundary between CFSP and non-CFSP
decisions is rather unclear. The Court has stated that when choosing the legal basis for a
decision, the decision, “must rest on objective factors which are amenable to judicial
review”."*® Traditionally the Court applies a “centre of gravity test” where the aim and content
of the measure in question is examined and the “/eading objective’ decides which legal basis
the measure will rest on."*' Thus, the dominant objective absorbs other possible legal bases,

which are pursuing objectives of subsidiary nature.'**

However, this analysis is not well-suited to distinguish between non-CFSP and CFSP
actions.'”® This is due to the fact that EU’s external policies are interconnected. This is
emphasized in Article 21 TEU, which provides a list of objectives for EU external action and
Article 23 TEU, which provides that EU external action shall be guided by the general
principles and objectives of the EU, laid out in Chapter 1 TEU. CFSP specific objectives are

128 yan Elsuwege, 2010, p. 8.
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thus absent which makes it difficult to apply a centre of gravity test.'** This will be illustrated
in the following.

4.1.3.4.2. The CFSP objectives

As described above, the Lisbon Treaty aimed to increase the coherence of the EU foreign
policy. One step to achieve this was to create overall objectives for the EU foreign policy,
thus deleting the CFSP specific objectives.'” The consequence of the objective-less CESP
will be described below.

Under Title V, General Provisions on the Union’s External Action and Specific Provisions on
the Common Foreign and Security Policy, Chapter 1, General Provisions on the Union’s
External Action, Article 21, (2) and (3) TEU it is provided that:

“2. The Union shall define and pursue common policies and actions,
and shall work for a high degree of cooperation in all fields of
international relations, in order to:

(a) safeguard its values, fundamental interests, security, independence
and integrity;

(b) consolidate and support democracy, the rule of law, human rights
and the principles of international law;

(c) preserve peace, prevent conflicts and strengthen international
security, in accordance with the purposes and principles of the United
Nations Charter, with the principles of the Helsinki Final Act and with
the aims of the Charter of Paris, including those relating to external
borders;

(d) foster the sustainable economic, social and environmental
development of developing countries, with the primary aim of
eradicating poverty;

(e) encourage the integration of all countries into the world economy,
including through the progressive abolition of restrictions on
international trade;

(f) help develop international measures to preserve and improve the
quality of the environment and the sustainable management of global
natural resources, in order to ensure sustainable development;

(g) assist populations, countries and regions confronting natural or
man-made disasters; and

B Ibid.; Van Vooren, 2009(I), p. 8-9.
13 De Baere, 2008, p. 108.
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(h) promote an international system based on stronger multilateral
cooperation and good global governance.

3. The Union shall respect the principles and pursue the objectives set
out in paragraphs 1 and 2 in the development and implementation of
the different areas of the Union’s external action covered by this Title
and by Part Five of the Treaty on the Functioning of the European
Union, and of the external aspects of its other policies.

The Union shall ensure consistency between the different areas of its
external action and between these and its other policies. The Council
and the Commission, assisted by the High Representative of the Union
for Foreign Affairs and Security Policy, shall ensure that consistency
and shall cooperate to that effect.”

These are the objectives that shall be pursued according to Article 23 TEU in all areas of the
EU external action. The objectives are largely taken from the existing treaty provisions in the
EC and EU Treaties, more specifically Articles 131, 174, 177 of the TEC and Article 11 TEU-
old. Furthermore, they have to some extent been “cut loose” from the specific competence
conferring articles of TEU-old and TEC. It is obvious that Article 21 TEU provides a wide set
of objectives, many of them similar to objectives outside the CFSP. They are also objectives
that were formerly linked to specific competences. This will be illustrated below with an
example from Union competence in development cooperation.

Article 208 (1) TFEU, dealing with development cooperation within the framework of the
Common Commercial Policy, provides that:

“Union policy in the field of development cooperation shall be
conducted within the framework of the principles and objectives of the
Union’s external action. The Union’s development cooperation policy
and that of the Member Sates complement and reinforce each other.
Union development cooperation policy shall have as its primary
objective the reduction and, in the long term, the eradication of
poverty. The Union shall take account of the objectives of
development cooperation in the policies that it implements which are
likely to affect developing countries.”

In the former Article 177 TEC it was stated that the Community policy would foster, “the
sustainable economic and social development of the developing countries, and more
particularly the most disadvantaged among them”, and, “the smooth and gradual integration
of the developing countries into the world economy”, as well as, “the campaign against
poverty in the developing countries.” These aims can now be found in Article 21 (2) (d) and
(e). Thus, the new Article 208 (1) TFEU, provides that poverty reduction should be the
primary objective of the development cooperation while the other objectives have been
moved to the TEU as general objectives where they are to be taken into account by all other
policies including the common commercial policy. Thus, in a hypothetical situation where the
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ECJ is to decide whether a measure being both security and development falls within the
CFSP or not, if that measure includes poverty reduction, the fact that development is a
primary objective in the common commercial policy might be influential in the reasoning of
the ECJ as it is now a primary objective of the common commercial policy.'*®

Article 40 TEU provides that, “[/t/he implementation of the common foreign and security
policy shall not affect the application of the procedures and the extent of the powers of the
institutions laid down by the Treaties for the exercise of the Union competences referred to in
Articles 3 to 6 of the Treaty on the Functioning of the European Union. Smilarly, the
implementation of the policies listed in those Articles shall not affect the application of the
procedures and the extent of the powers of the institutions laid down by the Treaties for the
exercise of the Union competences under this Chapter.”

This must thus mean that the implementation of the development policy, common commercial
policy or environmental policy which must encompass the common objectives of Article 21
(2) TEU shall not affect the implementation of the CFSP which according to Article 23 TEU
shall, “pursue the objectives of, and be conducted in accordance with, the general provisions

laid down in Chapter 1”."7

The unclear division between CFSP and non-CFSP matters is problematic when international
agreements are to be adopted and negotiated as well. According to Article 218 (3) TFEU,
“[t] he Commission, or the High Representative of the Union for Foreign Affairs and Security
Policy where the agreement envisaged relates exclusively or principally to the common
foreign and security policy, shall submit recommendations to the Council, which shall adopt a
decision authorising the opening of negotiations and, depending on the subject of the
agreement envisaged, nominating the Union negotiator or the head of the Union’s negotiating

)

team.’
Furthermore, according to Article 218 (6):

“The Council, on a proposal by the negotiator, shall adopt a decision
concluding the agreement.

Except where agreements relate exclusively to the common foreign
and security policy, the Council shall adopt the decision concluding
the agreement:

(a) after obtaining the consent of the European Parliament in the
following cases:

(i) association agreements;

(ii) agreement on Union accession to the European Convention for the
Protection of Human Rights and Fundamental Freedoms;

% Van Vooren, 2009(1), p. 6-7.
B bid., p. 11.
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The need for a line to be drawn between CFSP and non-CFSP when international agreements
are to be negotiated and adopted is thus evident. How this line is to be drawn, however, is

(iii) agreements establishing a specific institutional framework by
organising cooperation procedures;

(iv) agreements with important budgetary implications for the Union;

(v) agreements covering fields to which either the ordinary legislative
procedure applies, or the special legislative procedure where consent
by the European Parliament is required.

The European Parliament and the Council may, in an urgent
Situation, agree upon a time-limit for consent.

(b) after consulting the European Parliament in other cases. The
European Parliament shall deliver its opinion within a time-limit
which the Council may set depending on the urgency of the matter. In
the absence of an opinion within that time-limit, the Council may act.”

very hard to predict.

Reading Article 40 TEU in tandem with Article 1 TEU and 1 (2) TFEU, that provide that both
treaties shall have the same legal value, makes the distinction between CFSP and non-CFSP
measures even more problematic. Before the Lisbon Treaty, the Court had interpreted Article
47 TEU-old hierarchically, arguing along with the Commission that, “[ €] verything that can be
done through EC policies should not be done through the CFSP”."** Van Vooren discusses
three important questions that need to be answered by the ECJ in future disputes regarding the

distinction between CFSP and non-CFSP issues:

When deciding in such issues, the Court will have to be aware that Article 40 TEU leaves no
room for hierarchical interpretation, thus not allowing any Union power to dominate over

“How can or will the centre of gravity test be applied, given that the
objectives and procedures have severely been reshuffled, and that the
CFSP no longer has any objectives?

With the CFSP being an exception to the normal procedures, how
extensively or restrictively will the exclusion of jurisdiction in that
area be interpreted?

How does this fit in with a Union founded on the rule of law,

succeeding to the Community (‘s single legal order) (Art. 2 TEU-

new)? »139
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CFSP competence and that CFSP is now effectively objective-less.'* These problems might
be illustrated with the ECOWAS-case.

4.1.3.4.3. ECOWAS - as an example of the problematic division of competences

In the ECOWAS case, the question of where the line between CFSP and non-CFSP action is
to be drawn was raised. This case was however decided on the provisions of TEU-old and the
ECJ’s solution to the clash of competences is no longer possible. It does, however, illustrate
the problems associated with separating CFSP from non-CFSP decisions.

In 2005, the European Council adopted the Union’s Strategy to Combat the Illicit
Accumulation and Trafficking of Small Arms and Light Weapons. It explains that current
wars are conducted by factions whose main tools are small arms and light weapons.'*!
Furthermore, the document outlines that the abundant presence of SALW has grave
consequences in a wide array of fields including, the weakening of state structures,
displacement of persons, declining economic activity and collapse of education services.
According to the document, these trends significantly affect sub-Saharan Africa.'** According
to the document, “/t/he European Union has unique assets for responding to this threat”, as
it has at its disposal, “the Member Sates' civilian and military capabilities and can rely on the
CFSP and ESDP instruments to implement them effectively”, and, “[i]t can also act under its
partnership and cooperation agreements with the main world regions which cover the
political, development and trade areas.”"

It was in this context, in seeking the formalization of the Moratorium on the Import, Export
and Manufacture of SALW into a treaty, a conflict, between the European Council and the
Commission, arose on the appropriateness and timeliness of providing technical and financial
assistance to the Economic Community of West African States (ECOWAS). The Commission
was not in favor of such an arrangement and opined that if action was to be taken anyway, this
should be done within the framework of the Community’s development policy.'**

The Council ignored the opinion of the Commission and adopted a decision supporting the
ECOWAS moratorium.'* Consequently, the Commission brought 203 TEC proceedings
against the decision, seeking annulment of the ECOWAS- decision as well as requesting that
the foundational 2002 joint action decision relating to operations designed to discourage the
dissemination of SALW was declared invalid. The Commission pursued, “annulment for lack
of competence” on the basis of Article 47 TEU-old since the CFSP decision affects the
Community powers in the field of development aid.'"*® Article 47 TEU-old provided that,
“nothing in this Treaty shall affect the Treaties establishing the European Communities”, and
the issue at hand was how this provision should be interpreted.

" Ibid.
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The ECJ followed its earlier case-law and ruled that a measure with legal effects adopted
under Title V infringes Article 47 TEU-old whenever it could have been adopted on the basis
of the EC treaty.'*’ This was the interpretation favored by the Commission. The ECJ however
added that, ’[i]t is apparent from the case-law of the Court that, if it is established that the
provisions of a measure adopted under Titles V or VI of the EU Treaty, on account of both
their aim and their content, have as their main purpose the implementation of a policy
conferred by the EC Treaty on the Community, and if they could properly have been adopted
on the basis of the EC Treaty, the Court must find that those provisions infringe Article 47
EU. 1,148

The ECJ thus upheld the hierarchical interpretation of Article 47 TEU-old, entailing a
superiority of the Community over the Union’s CFSP. This conclusion was reached by using
a “centre of gravity” reasoning.'*

In a centre of gravity reasoning, if examination of a Community measure reveals that it
pursues a twofold objective and one of the objectives is predominant and the other objective is
merely incidental, the measure must be founded on the legal basis required by the
predominant objective.'”® However, if it is established that the measure simultaneously
pursues several objectives, inseparably linked without one being incidental or secondary to
the other, the measure must be found on both corresponding legal bases.'”' As mentioned
above, the SALW-decision affected both the CFSP and, according to the Commission, the
field of development aid. The ECJ concluded that in the relation between the EU and the
Community, the centre of gravity reasoning is not possible given the hierarchical approach to
Article 47 TEU-old. Consequently, the ECJ concluded that if development and CFSP
objectives are equally pursued by a measure under scrutiny, the EC legal base has to
prevail.'>* This solution is however no longer possible as the hierarchical approach of Article
47 TEU-old, 1s no longer possible.

There is thus no straight answer to the question of how the Court shall separate CFSP from
non-CFSP decisions. The question is if it is even possible to draw a clear line between them.
Several suggestions as to how this can be done have been provided in the academic literature.
One suggestion is to treat CFSP as a /ex generalis, used only when action under a more
precise provision, lex specialis is impossible.'”® This, however, is not feasible as the broad
definition of the Union’s external competences in specific policy areas, commercial policy,
development policy, humanitarian aid, and economic financial and technical cooperation with
third countries, potentially reduces CFSP to a residual restricted category of external relations

i;‘; C-91/05 Commission v. Council, [2008] ECR 1-3651, para. 60.
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competences. Furthermore, it introduces a hierarchical relationship, not compatible with the
wording of Article 40 TEU."**

An alternative is to look at the specific nature of the EU instruments in the different fields of
external action of the EU.">> Such a characteristic of the CFSP can be found in Article 24
TEU and 31 TEU which stipulates an inability for the CFSP to adopt legislative acts. This
inability, however, does not mean that acts adopted by CFSP are incapable of having legal
effects. CFSP-acts adopted on the basis of a non-legislative procedure are capable of having
legal effects which is illustrated by the possibility, provided for in Article 215 (2) TFEU, to
adopt restrictive measures against legal and natural persons. Furthermore, it does not seem
evident to assess the requirements for legislative actions without looking at the content and
aim of the measure in practice.'*®

Thus, it is very difficult to draw a clear line between CFSP and non-CFSP external actions by
looking at the Treaty provisions.">’ While according to the treaty the ECJ shall not have the
jurisdiction as far as CFSP decisions are concerned, the treaty provisions are not precise
enough to avoid that the Court will have to decide in several cases on what constitutes a CFSP
decision. The Court will thus be forced, within its wide margin of appraisal, to draw the line
between CFSP and non CFSP decisions.

Thus the ECJ will have the capacity to rule on the legality of decisions, outside the CFSP.
Whether the decision falls outside the CFSP or not is decided by the Court. Even though the
Court does not have jurisdiction over CFSP decisions, it is the Court that decides what
constitutes a CFSP decision. Without a clear definition, the Court will have a big margin of
discretion when ruling over what constitutes a CFSP decision.

Whether the ECJ will extend its jurisdiction, thus getting jurisdiction over most of the EU
foreign policy, or be more passive, will decide whether the lack of jurisdiction in the CFSP
will pose a big problem for the rule of law in EU foreign policy or not.

4.1.3.5. Decision- making in the CFSP

The legal instruments and the institutions in the CFSP differ from those in other areas of the
EU foreign policy. In contrast to the wide range of legal instruments that can be used in other
areas of external action provided for in Article 289 TFEU, regulations, directives and
decisions, the set of instruments in the CFSP are rather limited. The decision-making in the
CFSP is a complex matter. I will in the following try to describe which institutions can decide
what and which instruments they have at their disposal.

4.1.3.5.1. The binding nature of CFSP legal instruments
According to Article 21 (3) TEU, “[t]he Union shall ensure consistency between the different
areas of its external action and between these and its other policies. The Council and the

5 Ibid.
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Commission, assisted by the Union Minister for Foreign Affairs, shall ensure that consistency
and shall cooperate to that effect.”

In contrast to the old treaty, the Union Minister for Foreign Affairs is now responsible for the
compliance along with the Council and the Commission. Thus there are three institutions
responsible for horizontal coherence.

The principle of coherence, defined as a principle that guides foreign policy, is a crucial
precondition for an efficient foreign policy."® This principle, in the case of the European
Union, indicates on the one hand the degree of congruence between the external policies of
the Union and the Member States (vertical direction) and on the other hand the level of
internal coordination of EU policies (horizontal direction)."*

Article 24 (3) deals with the vertical coherence. It provides that:

“The Member States shall support the Union’s external and security
policy actively and unreservedly in a spirit of loyalty and mutual
soligarity and shall comply with the Union’s action in this area. The
Member Sates shall work together to enhance and develop their
mutual political solidarity. They shall refrain from any action which is
contrary to the interests of the Union or likely to impair its
effectiveness as a cohesive force in international relations.”

The Council and the High Representative are responsible for the compliance with the
principle of vertical coherence.

Neither the vertical nor the horizontal coherence has been much changed with the Lisbon
treaty, except for the introduction of the Union Minister for Foreign Affairs and the High
Representative as responsible for the coherence.'®® As the ECJ according to Article 24 (1)
TEU, does not have jurisdiction over the aforementioned provisions, the legal implications of
these provisions are small. The vertical coherence, something that has been an obstacle for the
efficiency of the Unions foreign policy in the past, has thus not been improved with the
Lisbon Treaty. The exclusion of ECJ jurisdiction over the vertical coherence thus, “illustrates
the lingering discrepancy between the Member States’ general willingness to cooperate and
their more specific willingness to determine the character of the European foreign policy in
concrete situations, and continues to limit the legal aspects of the EU’s foreign policy.”®’

The vertical coherence is further weakened as the “loyalty” and “mutual solidarity”
provisions in Article 24 (3) TEU appear ambivalent in the face of Declaration 13 and 14.
According to Declaration 13, “[t] he Conference underlines that the provisions in the Treaty
on European Union covering the Common Foreign and Security Policy, [...] do not affect the
responsibilities of the Member Sates, as they currently exist, for the formulation and conduct
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of their foreign policy nor of their national representation in third countries and international
organisations.”

Furthermore, Declaration 14 emphasizes the sovereignty of national foreign policy as it
provides that, “/t]he provisions covering the Common Foreign and Security Policy [...] will
not affect the existing legal basis, responsibilities, and powers of each Member Sate in
relation to the formulation and conduct of its foreign policy, its national diplomatic service,
relations with third countries and participation in international organisations, including a
Member State’s membership of the Security Council of the United Nations.”

Thus, the Member States wanted to avoid giving jurisdiction over the CFSP to the ECJ and
also felt the need to, through declarations protect their national sovereignty in foreign policy.
Similar to the earlier treaties, the Member States seem reluctant to transfer their foreign policy
competence to the European Union. However, Article 24 (3) TEU creates an obligation for
the Member States to comply with the Union’s actions. This is important as it means that
action taken through the CFSP framework can create obligations for individuals and
companies when the action is implemented in the Member States.'®> The need for an

accountable CFSP regime is thus evident. Or in the words of Piet Eeckhout:

“Is it acceptable that measures involving financial expenditure, measures creating institutes
with legal personality, measures appointing persons to certain positions, measures with
legislative scope, for example ordering the Member Sates to define terrorism in a certain
way, measures imposing sanctions on individuals, measures, lastly, which set up EU military
missions and define them, is it acceptable that all such measures are outside the jurisdiction
of the EU courts? Is it acceptable that no court at the central EU level is able to review such
measures? "%

Furthermore, according to Eeckhout, judicial review, at the level of the Member States, does
not offer a satisfactory alternative as even if a court in a Member State would declare a
particular CFSP measure inapplicable it would only be able to do so in a national context and

not on the EU-level.'®*

4.1.3.5.2. The legal instruments

The legal instruments that can be used within the framework of the CFSP are several and are
mostly similar to those found in the treaties preceding the Lisbon Treaty. According to Article
24 TEU, “the adoption of legislative acts shall be excluded”. Article 25 TEU provides that:

“The Union shall conduct the common foreign and security policy by:

(a) defining the general guidelines;

(b) adopting decisions defining:

(i) actions to be undertaken by the Union;

(ii) positions to be taken by the Union;

192 Eeckhout, 2005, p. 19.
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(iii) arrangements for the implementation of the decisions referred to
in points (i) and (ii);
and by

(c) strengthening systematic cooperation between Member Sates in
the conduct of policy.”

One of the more important changes introduced by the Lisbon Treaty is the legal instrument for
the adoption of restrictive measures against third countries and against persons or
organizations not controlled by a third country. This can be done in accordance with Article
215 TFEU which provides that,

“l1. Where a decision, adopted in accordance with Chapter 2 of Title
V of the Treaty on European Union, provides for the interruption or
reduction, in part or completely, of economic and financial relations
with one or more third countries, the Council, acting by a qualified
majority on a joint proposal from the High Representative of the
Union for Foreign Affairs and Security Policy and the Commission,
shall adopt the necessary measures. It shall inform the European
Parliament thereof.

2. Where a decision adopted in accordance with Chapter 2 of Title V
of the Treaty on European Union so provides, the Council may adopt
restrictive measures under the procedure referred to in paragraph 1
against natural or legal persons and groups or non-State entities.”

Thus, firstly a decision is to be adopted under the CFSP framework in Chapter 2 TEU. The
Council may then implement the decision by adopting specific restrictive measures under
Article 215 TFEU.

The other of the aforementioned legal instruments can be used by the different institutions as
follows.

4.1.3.5.3. The European Council

As of the Lisbon treaty, the European Council is a fully-fledged EU institution. Although
prior to the Lisbon treaty, the declarations of the European Council served as important
reference points for the implementation and formulation of the foreign policy by the EU
institutions and the institutions of the Member States.'® As the European Council formally
became an EU institution, the authority of the European Council has from a legal perspective
expanded. However, its functions were already exercised prior to the Lisbon Treaty.'®

The role of the European Council in the CFSP is according to Article 26 (1) TEU to, “identify
the Union’s strategic interests, determine the objectives of and define general guidelines for
the common foreign and security policy, including for matters with defence implications. It
shall adopt the necessary decisions.”

195 K oehler, 2010, p. 68.
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The strategic interests and objectives of the Union shall according to Article 22 (1) TEU be
identified on the basis of the principles and objectives set out in Article 21 TEU. It is thus the
European Council that is responsible for the general guidelines of the CFSP. However,
according to Article 15 (1) TEU, it cannot adopt legislative acts. Its power is in the fact that
the guidelines decided by the European Council are according to Article 26 (2) TEU binding
to the Council of Ministers as all related decisions must be based on these guidelines.

4.1.3.5.4. The Council of Ministers

Decisions on operational action shall, according to Article 28 TEU, be taken by the Council
“[w]here the international situation requires”. The Council shall adopt the necessary
decisions and shall “lay down their objectives, scope, the means to be made available to the
Union, if necessary their duration, and the conditions for their implementation.” Decisions on
positions of the Union may, according to Article 29 TEU, refer to, “a particular matter of
geographical or thematic nature”.

4.1.3.5.5. The Commission

The Commission is not allowed to submit CFSP proposals on its sole initiative but it can do
so for external action outside the CFSP according to Article 22 (2) TEU. However, it is
according to Article 30 (1) TEU authorized to support the High Representative in making
proposals. According to Article 36 (2) TEU, all remaining proposals are to be initiated by the
Council.

4.1.3.5.6. The High Representative of the Union for Foreign Affairs and Security Policy
The High Representative for the FASP is according to Article 18 (2) TEU responsible for
conducting the Union’s foreign and security policy. He shall, by his proposals, contribute to
the development of that policy, which he shall carry out as mandated by the Council. The
High Representative is according to Article 22 (2) and 30 (1) TEU explicitly authorized to
submit proposals regarding the CFSP.

The High Representative for FASP, who according to Article 18 (2) TEU is responsible for
conducting the Union’s foreign and security policy, has a stronger position compared to the
former High Representative for the CFSP. Furthermore, the High Representative for FASP
enjoys the right to submit proposals for the development of the CFSP and the common
security and defense policy which shall be carried out as mandated by the Council, Article 18
(2) TEU.

The High Representative for the FASP shall also according to Article 18 (3) and Article 27
(1) TEU, chair the newly established Foreign Affairs Council and is simultaneously one of the
Vice-Presidents of the Commission. Thus, the formation previously known as the Troika is
now incorporated into the position of the High Representative of the FASP.

The aim of incorporating intergovernmental as well as supranational elements into the one
position or the High Representative for the FASP is to increase the horizontal coherence of
the European Union’s foreign policy.'®” The High Representative for the FASP shall,

"7 Ibid., p. 66.
40



according to Article 18 (4) TEU, “ensure the consistency of the Union’s external action“, and
is as one of the Vice-Presidents of the Commission, “responsible within the Commission for
responsibilities incumbent on it in external relations and for coordinating other aspects of the
Union's external action”. This position can be interpreted in two ways. Firstly, the wide scope
of the High Representative for the FASP’s responsibility can be interpreted as a single
mandate over the external relation of the Commission, something that would constrain the
power of certain Commissioners. Secondly, the position can be interpreted as an overall
coordinating function that encloses all external dimension of the Commission’s policy.'®®
Regardless of which interpretation one chooses, the High Representative obtains a special
status within the Commission, resulting from the fact that he or she is appointed by the
Council.'®’

4.1.3.5.7. The European Parliament

The role of the European Parliament in the CFSP is limited. It cannot propose CFSP-acts but
according to Article 36 TEU, the parliament is to be consulted by the High Representative of
the Union for Foreign Affairs and Security Policy on the main aspects and the basic choices
of the common foreign and security policy and the common security and defence policy and
informed of how those policies evolve. Furthermore, the High Representative of the Union for
Foreign Affairs and Security Policy shall ensure that the views of the European Parliament are
duly taken into consideration.

4.1.3.6. Limits to legal review in the CFSP

The ECJ has, as previously mentioned, according to Article 19 TEU the exclusive jurisdiction
to ensure that the law is observed in the interpretation of the Treaties. However regarding
CFSP, according to Article 24 (1), “/t/he Court of Justice of the European Union shall not
have jurisdiction with respect to these provisions, with the exception of its jurisdiction to
monitor compliance with Article 40 of this Treaty and to review the legality of certain
decisions as provided for by the second paragraph of Article 275 of the Treaty on the
Functioning of the European Union.”

Article 40 TEU states that:

“The implementation of the common foreign and security policy shall
not affect the application of the procedures and the extent of the
powers of the institutions laid down by the Treaties for the exercise of
the Union competences referred to in Articles 3 to 6 of the Treaty on
the Functioning of the European Union.

Smilarly, the implementation of the policies listed in those Articles
shall not affect the application of the procedures and the extent of the
powers of the institutions laid down by the Treaties for the exercise of

’

the Union competences under this Chapter.’

168 1hid.
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The Court is thus according to Article 40 TEU, as described above, responsible for upholding
the division of competences.

According to the first paragraph of Article 275 TFEU, “[t]he Court of Justice of the
European Union shall not have jurisdiction with respect to the provisions relating to the
common foreign and security policy nor with respect to acts adopted on the basis of those
provisions.”

At first sight, it seems that both CFSP decisions adopted directly under Chapter 2 TEU as
well as measures implementing them taken under Article 215 TFEU are excluded from the
Court’s jurisdiction. This is however not necessarily the correct interpretation.'”’

The implementation of CFSP measures according to Article 215 TFEU, in a pre-Lisbon
setting, was done in accordance with the EC-Treaty and was thus within the Court’s
jurisdiction.'”’ This seems to have changed with the Lisbon treaty as both the general and
implementing decisions are, to start with, outside the Court’s jurisdiction.

The second paragraph of Article 275 TFEU provides that, “/h]/owever, the Court shall have
jurisdiction to monitor compliance with Article 40 of the Treaty on European Union and to
rule on proceedings, brought in accordance with the conditions laid down in the fourth
paragraph of Article 263 of this Treaty, reviewing the legality of decisions providing for
restrictive measures against natural or legal persons adopted by the Council on the basis of
Chapter 2 of Title V of the Treaty on European Union.”

The legality of the decisions at hand is thus to be reviewed directly under Article 263 TFEU.
The second paragraph can be interpreted as covering both CFSP decisions adopted directly
under Chapter 2 as well as the Council decisions implementing them under Article 215 TFEU.
Thus, while the first paragraph of Article 275 TFEU puts both non-implementing and
implementing decisions outside the jurisdiction of the Court, the second paragraph brings
them back in. However, even though they are brought back into the Court’s jurisdiction, it is
not done without reducing the jurisdiction of the Court compared to the pre-Lisbon setting.'”

The second paragraph of Article 275 TFEU is only available to individuals and not to
privileged applicants.'” Under the pre-Lisbon setting, implementing measures adopted under
Article 60, 301, and 308 TEC could be challenged by a Member State, the EP, the Council
and the Commission as well according to Article 230 TEC.

Furthermore, a literal reading of the second paragraph indicates that only direct action is
available for the concerned individuals and not, as in the pre-Lisbon setting, indirect action
through the preliminary ruling procedure in Article 267 TFEU."”* Thus the most logical
interpretation of Article 275 TFEU is one that reduces the jurisdiction of the Court compared

7" Hinarejos, 2009, p. 157.

"' bid.; See Articles 301, 60 and 308 TEC.

'”2 Hinarejos, 2009, p. 158.

' The second paragraph explicitly refers to the fourth paragraph of Article 263 TFEU which regulates standing
for legal and natural persons.

' Hinarejos, 2009, p. 158.
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with the pre-Lisbon setting as privileged applicants would not be able to challenge the
restrictive measures and individuals would only be able to bring direct action against them.

To avoid this reduction of the Court’s jurisdiction, the Court will have to interpret Article 275
TFEU in a different manner. A possible solution would be to interpret the first paragraph as
only affecting CFSP decisions adopted under Chapter 2 TEU but not the decisions that are
adopted to implement them under Article 215 TFEU. The implementing decisions would thus
be covered by the normal powers of the Court as they were never part of the CFSP exception
to begin with.'” As a result, decisions adopted under Chapter 2 TEU could be reviewed only
directly, while implementing decisions, adopted under Article 215 TFEU, could be challenged
by individuals with standing as well as privileged applicants and indirectly.

Another possibility would be to interpret the second paragraph extensively and thus granting
the Court not only the powers of direct review but also of indirect review in accordance with
Article 267 TFEU.'”® While this would allow individuals to review both decisions adopted
under Chapter 2 TEU as well as implementing decisions under Article 215 TFEU it would

still exclude privileged applicants.'”’

’

Finally, the Court could of course both interpret the second paragraph as “bringing back in’
CFSP decisions under the Court’s jurisdiction as well as allow for both direct and indirect
review of such CFSP decisions. This would be the widest possible reading of the jurisdiction
of the Court.'”

Whether the possibility for legal review as regards measures adopted under Article 215 TFEU
has been improved or not, is thus not possible to answer. It can however be argued that the
Court is unlikely to reduce its jurisdiction, hence, the Lisbon treaty has improved the access to
legal review under the former second pillar.'”

Thus, the legality of decisions providing for restrictive measures against natural or legal
persons within the framework of the CFSP might be reviewed by the court. Thus, despite
being politically sensitive issues, the ECJ has, according to case law as well as the treaty, the
ability to review the legality of such decisions.

Prior to the Lisbon Treaty, the exclusion of the jurisdiction of the ECJ was framed as a
general rule. Within the current framework, however, it is framed as an explicit exception to
the general rule that judicial control is all pervasive.'®® The practical implications of this
arrangement might be that the ECJ will feel enabled to interpret the CFSP exception
narrowly.'®!
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The limitation of the Courts jurisdiction, spelled out in Article 24 (1) TEU, excludes the
possibility of a preliminary ruling according to Article 267 TFEU. Thus, if a national court is
faced with a conflict between a measure of national law and a CFSP measure, it will not be
able to ask for preliminary ruling as the ECJ is not competent to interpret the CFSP
measure. '

The limitation of the jurisdiction of the ECJ has thus been reduced with the Lisbon Treaty as
far as restrictive measures against natural or legal persons are concerned. However, the same
limitations as are provided for in Article 263 (4) TFEU will apply with the same
consequences regarding the concept of rule of law as described above.'® The access to legal
review within the CFSP framework thus continues to be weak and is far from as extensive as
under the former first pillar.

The jurisdiction of the ECJ is severely reduced in the CFSP. This must be considered as
problematic and hardly compatible with the aim in Article 2 TEU. Granted, the access to
judicial review for natural and legal persons is an improvement from the pre-Lisbon setting, it
is problematic that important decisions can be taken with no possibility of legal review.

However, given the fuzzy boundary between CFSP and non-CFSP action, the ECJ is able to
establish a case law that protects the rule of law by concluding that the CFSP should
constitute more than a residual area of the EU foreign policy. Thus, the jurisdiction of the
Court would resemble that of most constitutional systems where foreign policy is outside the
jurisdiction of national courts. Most important is the access to judicial review for natural and
legal individuals as they were the ones that suffered most by the lack of judicial review in the
pre-Lisbon setting. The Lisbon treaty thus provides the ECJ with a golden opportunity, in
contrast to the situation under earlier treaties, to establish a case law that respects the rule of
law in foreign policy, at least to a degree that is commonly accepted in western constitutional
systems. If, however, the ECJ would chose judicial abdication rather than judicial activism,
there is a risk that the rule of law will not be respected in the EU foreign policy. It is of course
impossible to predict which approach that will be chosen by the ECJ as, like we will see under
the case law analysis, the ECJ has chosen both approaches in the past. The future will tell
which approach will be preferred by the ECJ.

4.1.4. Concluding remarks

As shown above, there are problems regarding access to legal review in all the former pillars.
However, according to most commentators the l